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MAHARASHTRA ADMINISTRATIVE TRIBUNAL,MUMABI
BENCH AT AURANGABAD.

ORIGINAL APPLICATION NO.420 of 2016.

DIST. AURANGABAD.

ORIGINAL APPLICATION NO. 420/2016.

Shivaji Pandurang Nikale, }
Age. 56 years, Occ. Forester, }

(Saw Mill Checking), Aurangabad. } APPLICANT.

VERSUS

1. The State of Maharashtra, }
Through its Secretary, }
Revenue & Forest Department, }

Mantralaya, Mumbai. }

2. The Chief Conservator of Forest }

(Regional), Aurangabad. }

3. The Deputy Conservator of Forest, }
Aurangabad Forest Division, }

Aurangabad. }
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4. Rajendra s/o daulatrao Wankhede, }
Age 54 years, Occu. Service, R/o N.7, }
Sector F, House No.11, Ayoda Nagar}
CIDCO, Aurangabad. }

RESPONDENTS

APPEARANCE : Shri SD Joshi, learned Advocate for Applicant.

: Shri [.S.Thorat, Learned Presenting Officer for the
Respondents no.1 to 3.

: Shri A.S. Shelke, learned Advocate for the
Respondent no.4.

CORAM : Hon’ble Shri JD Kulkarni, Member (J).
DATE :29.11.2016.
JUDGMENT

(Delivered on this 29th day of November, 2016)
1. Heard Shri SD Joshi, learned Advocate for the Applicant,
Shri I.S. Thorat, learned Presenting Officer for the Respondents no.1

to 3 and Shri AS Shelke, learned Advocate for Respondent no.4.

2. The applicant — Shri Shivaji Pandurang Nikale — is a Forester
(Saw Mill Checking) at Aurangabad and has challenged his transfer
on the post of Assistant Plantation Officer, Social Forestry

Department, Aurangabad. The said impugned order has been
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passed on 29.5.2016 by the res. No. 3 - the Deputy Conservator of
Forest, Aurangabad Forest Division, Aurangabad. Earlier in this
O.A. this Tribunal was pleased to pass judgment and order on
7.9.2016 and the impugned order of applicant’s transfer dated
29.5.2016 has been quashed and set aside and the respondents
were directed to allow the applicant to work on the post where he

was working prior to issuance of impugned order dated 29.5.2016.

3. Being aggrieved by the aforesaid order Shri Rajendra
Daulatrao Wankhede, who was transferred in place of applicant has
approached the Hon’ble High Court by filing Writ Petition
No.9751/2016. The Hon’ble High Court of judicature at Bombay,
Bench at Aurangabad in the said W.P.N0o.9751/2016 has passed

the order on 22.9.2016 as under :-

“9. The impugned order is quashed and set aside and the
parties are relegated before the Maharashtra Administrative
Tribunal, Aurangabad. The parties shall appear before the
Tribunal on 03rd October, 2016. The respondent No.1 shall
array the present petitioner as respondent in the Original
Application No.420 of 2016. As date for appearance is already
given, fresh notices to parties are not necessary. The
petitioner shall file his say within a period of ten (10) days from
the date of appearance before the Tribunal. Considering the

fact that, it is a case of transfer and the matter is remitted
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back from this Court, we request the Tribunal to dispose of the
proceedings as expeditiously as possible and preferably within
a period of one month from the date of filing say by the

petitioners.”

4. In view of the order passed by Hon’ble High Court as aforesaid,
Shri Rajendra Daulatrao Wankhede was added as Respondent no.4
in the O.A. The Respondent no.4 Rajendra Daulatrao Wankhede
appeared and has filed reply affidavit on 14.10.2016. According to
Respondent no.4 the applicant as well as the Respondent no.4 have
completed their normal tenure of 3 years and have been
transferred to the respective places. Both were due for transfer and
the Respondent no.4 justified the transfer order. It is stated that the
conduct of the applicant was not up to mark and that he has
misused the powers of the Govt. servant and there were number of
complaints against the applicant. It is further stated that, the
respondent no.4 has already joined as Forestry at Aurangabad in
place of applicant on 1.6.2016 and he is also receiving monthly
salary from June, 2016. He was transferred from Fulambri in place
of applicant since he was due for transfer and therefore, the

impugned order is legal and proper.

S. According to applicant, he has not completed his tenure of six

years and he being Class III employee was not due for transfer and
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therefore, the transfer is illegal and against the provisions of of the
Maharashtra Government Servants Regulation of Transfers and
Prevention of Delay in Discharge of Official Duties Act, 2005 (for
short referred to as ‘the Transfer Act, 2005%. It is arbitrary and

midterm and hence required to be quashed.

6. It is to be noted that vide earlier order dated 29.5.2016 the
applicant was transferred from the post of Forestry, (Saw Mill
Checking), Aragirni, Aurangabad to the post of Forestry, Range
Nagad, Tq. Kannad, Dist. Aurangabad and the said transfer was
challenged by the applicant by filing O.A. No.275/2015. However,
the respondents withdrew the order on 9.6.2015. In view of that in
OA No0.275/2015 with OA No0.282/2015 the Tribunal was pleased to

pass the following order:-

“ORAL ORDER: -

O.A. NO. 275/2015

Heard Shri J.B. Choudhary - learned Advocate for the
applicants in both these matters and S/Shri D.T.
Devane - & Sham Patil learned Chief Presenting
Officer & learned Presenting Officer for respondent
Nos. 1 to 5. None appears for respondent No. 6 in O.A.
No. 275/2015.
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2. The learned Chief Presenting Officer has placed on
record a copy of communication dated 9.6.2015 and

reported and prayed as follows: -

(a) The transfer orders in both these matters are
withdrawn in the background of certain

anomalies and deficiencies;

(b) The competent authority may be granted
liberty to re-decide the matter of transfer on its

own merits and in accordance with law.
3. The OAs are disposed with liberty as sought.

4. If and when fresh transfer orders are passed,
needless to observe that aggrieved parties are always
free to make suitable representation/application
before the competent authority or file O.A., if grounds

exist and in case their concerned is so advised.

5. Accordingly, both these OAs are disposed of with

no order as to costs.”

7. From the record it seems that, after aforesaid order was
passed the applicant has filed representation on 30.4.2016 and
requested that, he may not be transferred as he came to know that,
he was being transferred with mala fide intentions and on the basis
of false complaints. However, his representation has been ignored

and the impugned order came to be passed.
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8. From the affidavit in reply filed by respondent no.3 it seems
that, some allegations are made against the applicant that he was
indulged in harassing the people and by misusing power of Govt.
servant. It is stated that one Dinkar has filed complaint against the
applicant before Conservator of Forest and has also lodged F.I.R.
against applicant in Kannad Police station and further that the

applicant was threatened and pressurized Smt. P. P. Kathar.

9.  The applicant has filed rejoinder claiming that his conduct was
good and all his C.Rs. were of “A” category and therefore, the

transfer was mala fide.

10. The learned Advocate for the Respondent no.3 submitted that,
the applicant as well as the Respondent no.3 have completed their
tenure of three years and therefore, they are due for transfer, being
Group “C” employee. As against this, the learned Advocate for the
applicant submits that the applicant can not be transferred till

completion of two tenure of three years each.

11. From the aforesaid arguments it will be clear that, according to

applicant he is not due for transfer as well as his transfer on the
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basis of complaints is not legal. The learned Advocate for the
Respondent no.4 Shri A.S. Shelke placed reliance on judgment

reported by Hon’ble High Court Bombay in “2016 (1) Mah.L.J. 45 in

the case of Santosh Nandalal Dalal Vs. State of Maharashtra”. It

has been observed by Hon’ble High Court in para no.12 of the said

judgment as under:-

“12. The combined reading of provisions of sections 3(1) and
4(1) shows that the normal tenure in a post of a Government
servant shall be 3 years. The first proviso to section 3(1) of the
Act shows that an employee of Group C from non secretariat
service may be retained at that office or department for two full
tenures (one full tenure consists of 3 years). The proviso does
not give right to the employee to get two full tenures at that
office or department but it only allows the employer, competent
authority, to continue the Group C, non secretariat employee
to continue at the office or department for six years. The
second proviso shows that if the employee of Group C is from
secretariat service he can not be continued in the same post
for more than 3 years and he shall not be continued in the
same department for more than two consecutive tenures. The
plain reading of section 3(1) and both the provisos shows that
Group C employee who is not from secretariat service can be
kept at that office or department for six years but if he belongs
to secretariat service he cannot be kept in the same post for
more than three years though he can be kept in the same
department for two consecutive tenures. These restrictions are

in public interests. These provisions on one hand, show that
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the State, competent authority can use these provisions for
keeping one employee at the same station for two full tenures
but the State is not expected to continue him after completion
of two full tenures. Thus, the provision of section 3(1) with
the two provisions, does not show that any right in conferred
on Group C employee from non secretariat service to work at

one station for six years.”

12. The learned Advocate for the Respondent no.4 thus submitted
that the impugned order of transfer is against the provisions of
Transfer Act is not legal since the applicant has admittedly
completed more than 3 years and as such was due for transfer.

However, the R-4 cannot take advantage of this.

13. Even for the sake of argument it is accepted that, it is the
discretion of the competent authority to post a particular employee
on a particular post for more than one tenure of three years, the
question in this O.A. is “whether the impugned order of transfer of
applicant has been issued on the basis of complaints? There are
number of Circulars in the field whereby guidelines have been
issued to the competent authority not to act upon false complaints
or unproved complaints and the directions are that, D.E. can be

initiated against the employee, if they are found to have committed
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misconduct or illegalities and that the transfer can not be the only

remedy in cases of complaints.

14. Coming to the history of the case, it is clear that, the applicant
was earlier transferred to Nagad, Tq. Kannad and the said transfser
order was challenged by the applicant by filing O.A. No.275/2015
and the said O.A. was heard along with O.A.N0.282/2015. The said
order of transfer was withdrawn and thereafter, the impugned order
has been issued. According to the applicant, he was apprehending
mala fides and has filed representation on 30.4.2016 one month
before passing of impugned order of transfer, and in the said
representation he has stated that some false complaints have been
filed against him, in order to create evidence to support transfer and
therefore, he requested for his retention at Aurangabad. His
apprehension seems to be correct as one warning was issued to the
applicant on 5.3.2016. The copy of which is at paper book page
no.117, and the applicant was warned thereafter another warning
was issued to the applicant on 6.5.2016. The copy of which is at
paper book page no.118 wherein it is mentioned that the applicant
was misbehaving and that FIR was registered against the applicant.
Both these warnings have been issued during the pendency of the

O.A. No.275 with 282 of 2015. The possibility that these warnings
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might have been issued with some ulterior intention can not be

ruled out.

15. The learned Advocate for the applicant placed reliance on the
judgment in OA No.420 of 2016 dated 7.9.2016. The para nos.17 to

20 of the said judgment are reproduced as under :-

“17. The learned Counsel for the applicant placed reliance on
the judgment delivered by this bench of the Tribunal in O.A.
no. 266/2014 {POPAT BIJU MORE VS. THE STATE OF
MAHARASHTRA & ORS.} on 17.1.2015. In the said O.A. the

case decided by the Hon’ble Supreme Court reported at 2009
STPL (LE) 41183 SC {SOMESH TIWARI VS. UNION OF INDIA
AND OTHERS} is referred and para 16 of the said judgment of

Hon’ble Supreme Court reads as under :-

“16. The High Court by reason of the impugned
Jjudgment and order dated 25th September, 2006
while opining that the order of transfer could
not be passed on the basis of an anonymous
complaint, which on enquiry having been found
to be incorrect, held: -

“Though, when individually considered,
the impact of the incorrect mention of the fact
that the petitioner belongs to Madhya Pradesh
and does not know English in the order
rejecting the petitioner’s representation,
except for indicating the extent of absence of
application of mind by the respondents, is not
fatal. However, the transfer of the petitioner
on the ground that he apparently gave an
impression that he worked on caste-biased
ideology, in spite of the fact of recording a
finding in the negative in the discreet inquiry
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conducted into the anonymous complaint
would shock the conscience of any reasonable
man to say the least.”

18. If the respondents are justified in passing the impugned
order of transfer on the basis of some complaints filed against
the applicant, such order can be said to be punitive, since
there is nothing on record to show that the applicant was given
any opportunity to counter the allegations made against him.
If the conduct of the applicant is really actionable, the
department will be at liberty to take departmental action
against the applicant but that cannot be a ground to transfer

the applicant.

19. It is the case of the respondents that the applicant’s case
for transfer was considered in the meeting of the Board
establishment for transfers of the employees. The minutes of
said meeting are placed on record at Exh. R.1(B) and R.1(C)
and these are at paper book pages 111 to 116 (both pages
inclusive). Exh. R.1(C) is a chart of the Officers considered for
transfer by the Establishment Board in which the applicant’s
name is at sr. No. 11. In the remark column of the said chart

in respect of the applicant it has been mentioned as under :-

“sfl. oA dl. forapiad el =iiar Aaresies § av e AHEEA TG
B a2 sieft cedl el ®eft sig. aendt AR onFBe BHH -
qeceia [l St enzpie Bl ar qrsare Sior-ar fAerareT aidaer
Siféifareraa 2004 & &et 3(9) FAR Ao & = HHAI-AAl TbT GaIadicr
AHYBIA! GRIAEf ARG Hlet T AFe. T2 =AH (DBIE BRI
HAHERT AFTDBIT GRIAENET 3ifeas Bies = qF1ae Sqvd 3iet 3t
A2 DA R Sil qi2id GeIael] JET aasin Sifes aral. aia ete
aRuz feais 99 wgard! 2099 FedF e R SiRengE
ARG TEITE (3 qWIa FHENAEN) qo SN IAAH HHA FGeHe qrA
geal. 8l feraied it dier awtar axgmiar aarae! (Normal Tenure)
QU BT SiHcea & qGTH T SpA. &l ST ARG TGTaEf 30ena
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ot g, EafaTes seade i Fiwgtitrefen adrl e snpa. @
SNTEE QETal GoTeNTT el GBIl EABIAT ST Fhd FIAAT 3l
ABI] 3B, AT AdYBIaeIeT &=l 3o §.3.2096 30 §.9.209§ &
FHA] HHAST T 3MTet] 3B, =HeD, ENID Tagid FAeid 83e1 3. [
Tl T TEIaRE G BEiabies 30 Fondmie gecia 3tad sl sigl. 3ie. 3.
qrerRs, AFEE FIAs e, Geis Aier qactar Read Sion-ar qarae
B0 JIEA rBIrRA BT A 3.

20. Perusal of the said remark clearly shows that the applicant
has been considered for transfer on the basis of some
complaints received against him and if so is the fact, the
applicant’s transfer is punitive. The transfer cannot be a
proper action against the complaints against an employee. It is
material to note that in the minutes of the meeting at paper
book pages 111 to 113 (both pages inclusive), the name and

case of the applicant has not been referred at all.”

16. On conspectus of discussions in foregoing paragraphs it will be
thus crystal clear that, the applicant has completed three years at
his post of Forester (Saw Mill Checking) at Aurangabad and as per
the provisions of Section 3 (1) & 4 (1) coupled with the provisions of
Section 3 (1) with the two provisions show that no right is conferred
on Group “C” employee from non-secretariat service to work at one
station for six years. It is the discretion of the Respondent authority
only whether to continue the employee for a tenure to another three
years. In the present case, the applicant’s case has not been
considered for continuation, the possibility that he might not have

been considered due to earlier litigation filed by him and also on the
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basis of after thought complaints can not be ruled out, but the
position in this case has become more precarious since the
Respondent no.4 has already joined in place of applicant. The
learned Advocate for the applicant also admits that, at present the
applicant is nowhere since he is not working as Forester (Saw Mill
Checking) at Aurangabad nor as an Assistant Plantation Officer in
Social Forestry Department, Aurangabad since he has not joined on
that post till today. The respondents can properly address this
situation or even may treat this period as compulsory waiting

period.

17. The learned Presenting Officer submits that, the Respondent
no.4 (R-4) has joined the post in place of applicant on 1.6.2016 and
his salary has been drawn since then as a Forester (Saw Mill
Checking) at Aurangabad. It seems that, since the applicant was
not protected he has filed W.P.N0.5848/2016 before Hon’ble High
Court of Judicature at Bombay, Bench at Auirangabad. In the said
writ petition interim relief was granted on 7.6.2016, but till that time
the Respondent no.4 has already joined in place of applicant on
7.6.2016. The fact therefore, remains that the Respondent no.4 is
now serving in place of applicant as Forester (Saw Mill Checking) at

Aurangabad and the applicant is nowhere. It is however, admitted
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fact that, the place where the applicant has been transferred i.e.
Assistant Plantation Officer, Social Forestry Department,
Aurangabad is still vacant. In such peculiar circumstances, I do not
find any cause for interfering with the impugned transfer order of

the applicant and therefore, I pass the following order.

ORDER

(i) The original application stands dismissed.

(i) There shall be no order as to costs.

MEMBER (J)

atpoa42016



