MAHARASHTRA ADMINISTRATIVE TRIBUNAL, MUMBAI
BENCH AT AURANGABAD

ORIGINAL APPLICATION NO. 914 OF 2017

DISTRICT: - AURANGABAD.

Dhiraj Dharmraj Jadhav,

Age 43 years, Occupation: Police Naik,

presently posted at Pishor Police Station,

Taluka Kannad,

District Aurangabad,

R/o 31/2, D-Sector,

Ravi Nagar, N-11, Hudco,

Aurangabad. .. APPLICANT.

VERSUS

1. The State of Maharashtra,
Through the Secretary,
Home Department,
Mantralaya, Mumbai-400 032.

2. The Superintendent of Police,
Aurangabad, District Aurangabad.

3. The Inspector General of Police,
Aurangabad Range, Aurangabad. .. RESPONDENTS.
APPEARANCE - Smt. Amruta Paranjape - Menezes,

learned Advocate for the applicant.

Shri S.K. Shirse, learned Presenting
Officer for the respondents.

CORAM : JUSTICE A.H. JOSHI, CHAIRMAN

DATE : 12th April, 2018
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JUDGEMENT

Smt. Amruta Paranjape - Menezes, learned Advocate for

the applicant and Shri S. K. Shirse, learned Presenting Officer

for respondents.

2.

Heard both the sides. Perused the record.

The case proceeds on the following admitted facts :-

()

(b)

()

(d)

(e)

()

Applicant was transferred in Local Crime Branch,
where he joined in July, 2015.

By the impugned order dated 3.6.2017 the applicant
has been transferred and is posted at Pishor Police
Station.

Applicant’s transfer is effected after completion of
tenure of 1 year & 11 months.

Applicant’s statutory tenure is of 5 years.

Applicant has not completed 5 years at the earlier
station.

Transfer of employee by cutting statutory tenure of 5
years is permissible in the event :-

(i) the circumstances prescribed in proviso to
sub-section (1) of section 22N of Maharashtra
Police Act, 1951 exist; or

(i)  if the exceptional circumstances as provided in
sub-section (2) of section 22N exist, and the
competent authority named in section 22N
takes the decision.
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4. Applicant has pleaded in ground (g) contained in para 6
that, impugned transfer is issued in violation of section 22N of

Maharashtra Police Act.

S. Perusal of section 22N (2) of the Act reveals that for
enabling the competent authority to order mid-term or mid-
tenure transfer any of the circumstances or facts, imperatively,

which need to exist, have to be amongst the following :-

(i) There must on facts exist an exceptional case for
basing the Transfer;

(ii)) Transfer must be warranted in public interest; and

(iii) There must exist an administrative exigency.

6. Applicant’s averments relating to violation of law viz.
section 22N have been replied by the respondents in para nos.
8, 9, 10 & 11. For ready reference these paras are quoted

below:-

“08. As regard to Para No.6 (d) of the Original
application, I say and submit that the contents of
this Para’s is not true and correct because a
detailed report and an application about his
arrogant behavior with senior officers and about
collecting money from illegal activities which is
received in this office is found out to be true after
a confidential enquiry.

09. As regard to Para No.6 (e) of the Original
Application, I say and submit that it is true that
applicant is not convicted by court but rest of the
Para is denied that because many serious
allegations have been received against the
applicants.
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10. As regard to Para No.6 (f) of the Original
Application, I say and submit that the contents of
this Para is not true and correct because
allegations of misconduct, dereliction of duty,
dishonesty etc. against applicant have been
received and duly enquired upon and found to be
true.

11. As regard to Para No.6 (g) of the Original
Application, I say and submit that the contents
this Para is admitted hence no comments.”

(Quoted from page 23 of O.A)

7. Copy of minutes of Police Establishment Board is placed
on record at page 29. Text, which relates to applicant is quoted

below :-

“3.  @a/393 [Ra gHGT Em AR, FRUFEN SN Al - T/ 393

18257 eFzrsT St A, FUgen SNLIEE 1. Ald Rl Jel AR e

FoliEa 8. FNEHAPAIET alteiH] Rarya s & areimad ag
gigga 35E ada & Hagd Sipd.  aik gl Sifdesrd aidar daa
SITRIAIE] FH51, FNAGI, SHEIZ Tl Biad HI0NIH TITA T &1 AL AAT

Fae qichia A= Jien qu Qs il aid fases faenad] g zagar

3Mip. aa A AFAIE FA NGBl FBTT[E BIH B AL,

FAKMeT G U FBIA & [z qIFa F@ Al HTOAR S

qIET SIGA F-AMd Al ACABIR ABIR] el G2g SUEd el HA, FIAGR,

SIIAZIZ 7] HZT aAliaz daa &1 HF v HAaAlE 513 et g, siar au

dl EAFE AR aram® agaE A, ] aas, 1ea AsaT aigaEn

TEI FNETERIHIS] [52e 317l

aAa &i=nases wa v fad 3asf 315t sncen g, JAeT A

sitleaa qle/ 393 et sniera & Bond 8@ aesl &de Qe feadaies aie aiear

3aiT 31A AHZ 3B, W/ 393 [Eel &FIsT Snea A [d5eE ara asida]
2181 foren &Ber 1aT BHaAIR aAlar FUapen #1ed AAYDIA Sacre Tzt aer

glar aiE! ada qefia sonEn Prrfia aen @isdar 3 genda Jrald
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A Al &l Zenaren A ql.al. faene del a@ed] adIveEr 3irRengar

Hseala AalagAd ferder daci,”

(Quoted from page 30 of O.A.)

8. Respondents have placed on record along with reply, a
copy of anonymous complaint written in English (referred to in
third para of minutes). 1st and 2rd para of the minutes quoted in
foregoing para, reveal acts, which if true are prima-facie, acts of

gross misconduct.

9. In support of the narration contained in the minutes of
PEB at District Level, confidential report furnished by Shri

Kanchan Chate, PI is relied upon.

10. Itis pertinent to note that the said report is made on some
enquiry believed to be conducted by Shri Kanchan Chate, PI
who is the same officer about whom it is alleged in the
anonymous complaint in English language that applicant used

to pay / share the extorted money.

11. It cannot be understood as to why a report from any

officer other than Shri Kanchan Chate was not called.

12. Though this report of Shri Kanchan Chate - PI, is relied
before this Tribunal, the minutes do not reveal that, that report
was tabled before the Committee and that the committee has

considered it.

13. Moreover the tenor of minutes is eloquent. The language
used in third para of minutes of PEB suggests that the
authority (PEB) has no wish to let the enquiry be conducted, let
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the issue escalate and to let the applicant continue on his

present posting. However, laudable the object the committee

may have in mind, due process cannot be sacrificed or escaped.

14. It has to be borne in mind that Section 22N(1) of Bombay

Police Act empowers the competent authority to transfer mid-

term if conduct of a police personnel falls in the description of

clauses namely:

()

(b)

(©)

(d)

for Police Personnel of and above the rank of Deputy
Superintendent of Police or Assistant Commissioner
of Police a normal tenure shall be of two years at one
place of posting;

for Police Officers of the rank of Police Sub-
Inspector, Assistant Police Inspector and Police
Inspector a normal tenure shall be of two years at a
Police Station or Branch, four years in a District and
eight years in a Range, however, for the Local Crime
Branch and Special Branch in a District and the
Crime Branch and Special Branch in a
Commissionerate, a normal tenure shall of three
years.

for Police Officers of the rank of Police Sub-
Inspector, Assistant Police Inspector and Police
Inspector a normal tenure shall be of six years at
Commissionerates other than Mumbai, and eight
years at Mumbai Commissionerate.”

(These clauses are quoted from S.
22N (1) of the Maharashtra Police
Act, 1951)

15. Despite existence of the enabling provision contained in

Section 22N(1), it is not resorted, and the transfer is ordered as
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well now it is as sought to be justified by relying on section

22N(2) of the Act.

16. Thus, it is evident that for the ground available in section
22N(1), the power under section 22N(2) is resorted purportedly
in order to escape the responsibility to initiate disciplinary

proceedings.

17. Had the action really to be under section 22N(2) it was
imperative on the part of S.P. (Rural) Aurangabad to place on
record before Police Establishment Board, the facts which could
withstand the description of term ‘Exceptional Circumstances’,

‘public interest’ and ‘administrative reasons’.

18. The phraseology employed in section 22N(2) is not
available for subjective satisfaction. Those conditions are to be
fulfilled with the aid of objective material. Objectivity
presupposes bringing on record the material, and an enquiry
however summary or cursory or preliminary it be, it is an
imperative prerequisite. @ The alleged report made by Shri
Kanchan Chate, P.I. cannot be said to fulfill the requirement of
investigation or a preliminary enquiry, because Shri Kanchan
Chate is the same Officer, who too has been named as a co-
delinquent in the same anonymous complaint. Belated reliance

on said report appears to be an afterthought and a patchwork.

19. Moreover, the decision of Police Establishment Board is
not seen to be based on Shri Kanch Chate’s report. Had some
enquiry reasonable & fair been done, the criticism of being

capricious or based on whims could have been escaped.
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20. Be it as it may, however, it cannot be lost sight that the
singular that too anonymous un-enquired complaint cannot be

acted upon even to transfer a Police Personnel.

21. In the circumstances, it is evident that the impugned

transfer order has been issued without application of mind.

22. Hence, impugned order deserves to be quashed and is

hereby quashed and set aside.

23. Considering the gravity of matter, the issue of transfer
need not be treated as closed. Respondents shall be free to
proceed in the matter of enquiry against the applicant and may
take a suitable action, which may include the transfer of the

applicant.

24. In view of observations contained in foregoing paras,

present O.A. is disposed of with no order as to costs.

(A.H. JOSHI)
CHAIRMAN
Place : Aurangabad
Date :12.4.2018

ARJ-O.A. NO. 914-2017 (TRANSFER)



