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MAHARASHTRA ADMINISTRATIVE TRIBUNAL,MUMABI

BENCH AT AURANGABAD.

DIST. NANDED.

ORIGINAL APPLICATION NO. 440/2010.

Shivaji s/o Govindrao Dhutraj,

Age 57 years, Occu. Service,

R/o At post Belanagar, Deepnagar,

Nanded.

-- APPLICANTS.

V E R S U S

1. State of Maharashtra,

Through its Secretary,

Agriculture Department,

Mantralaya, Mumbai 32.

2. The Commissioner of Agriculture,

Maharashtra State, Pune.

3. The Divisional Joint Director of

Agriculture, Latur Division, Latur.

--  RESPONDENTS.
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APPEARANCE : Ms. Bhavna Panpatil, Ld. Advocate holding for

  Shri SB Talekar, learned Advocate for the
Applicant.

: Smt SK Ghate Deshmukh, Ld. Presenting
Officer for the Respondents.

CORAM : Hon’ble Shri Rajiv Agarwal, Vice Chairman (A)

&

: Hon’ble Shri JD Kulkarni, Member (J).

DATE : 23.09.2016.

JUDGMENT

(Delivered on 23rd September, 2016).

(Per: : Hon’ble Shri JD Kulkarni, Member (J).

1. The Applicant  Shivaji  Govindrao Dhutraj  has challenged the

impugned  order  dated  26.3.2010  issued  by  the  Divisional  Joint

Director of Agriculture, Latur Division, Latur i.e. Respondent no.3.

Vide said order the applicant has been reduced to the rank of Sr. Clerk

from  the  post  of  Assistant  Superintendent  and  he  has  also  been

directed to pay Rs.41,000/- along with interest @ 6 % per annum. The

relevant order is as under :-
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“Ckkc dzekad ,d %&

Jh f’kokth xksfoanjko /kqrjkt lgk¸;d vf/k{kd ;kauh Jh- ,u- ,Q-

f[kjkMs]  lsok  fuo`Rr d`f”k  lgk;d ;kaps  dMqu  osrukph  fn-  19-8-2003 jksth  :

41000@& olqydsysyh jDde pyukus dks”kkxkjkr tek u djrk Lor% toG Bsoqu

frpk  [kktxh  okij  d:u ‘kklfd; jdespk  rkRiqjrk  vigkj  d:u xaHkhj  fofo/k

vfu;ehrrk  d:u  R;kauh  egkjk”Vª  ukxjh  lsok  ¼orZ.kqd½  fu;e  1979  e/khy

fu;e 3 pk Hkax dsyk vkgs-

Ckkc dzeakd nksu %&

Jh  f’kokth  xksfoanjko  /kqrjkt lgk¸;d vf/k{kd ;kauh  ofj”Bkaps  vkns’kkps

ikyu udj.k s dk;kZy;  izeq[kka’kh@deZpk&;ka’kh m/nVi.ks   orZuqd  d:u  R;kauh

vkiys drZO;kr dlqj dsysyk vkgs-

Ckkc dzekad rhu %&

Jh  f’kokth  xksfoanjko  /kqrjkt  lgk¸;d  vf/k{kd  ;kauh  jtsoj  tkrkuk

dk;kZy;  izeq[kkph  iqoZ  ijokuxh  u  ?ksrk  dk;kZy;  o  eq[;ky;  lksM.ks  rlsp

vuf/kd`ri.ks okjaokj jtsoj tkmu vkf.k dk;kZy;k’kh@dk;kZy;hu vf/kdkjh  ;kaP;k’kh

lacf/kr  vlysyk  i=  O;ogkj  ;ksX;  ekXkZkus  u  ikBfork  ljG i= O;ogkj  d:u

drZO;kr dlqj dsysyh vkgs-

ckc dzekd pkj %&

egkjk”Vª ukxjh lsok ¼orZ.kqd½ fu;e 1979 e/khy fu;e 3 pk Hkax dsyk

vkgs- lnj nks”kkjksi vkSipkfjd deZpkjh Jh f'kokth /kqrjkt lgk¸;d vf/k{kd ;kauh

vekU; dsY;keqGs  R;kaP;koj  Bso.;kr  vkysY;k  nks”kkjksikph  pkSd’kh  dj.kslkBh

foHkkxkps vkns’k fnukad  13-10-2008  vUo;s  pkSd’kh  vf/kdkjh  o  lknj  drkZ

vf/kdkjh ;kaph fu;qDrh dj.;kr vkyh- pkSd’kh vf/kdkjh ;kauh fn- 5-10-2009 P;k

i=kUo;s R;kapk  pkSd’kh  vgoky  f’kLr  Hkax  fo”k;d  izkf/kdkjh  ;kauk lknj dsyk-  ;k
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foHkkxkps xksifu; i= dz- v&6@8114@09 fn- 23-10-2009 vUo;s lnj pkSd’kh

vgoky mifoHkkxh; d`f”k   vf/kdkjh]  ijHk.kh  ;kaps  ekQZr Jh-  f’kokth  /kqrjkt l-

v- ;kuak rkehy dj.;kr ;sowu R;kaps  vf/kosnu  ftYgk  vf/k{kd  d`f”k  vf/kdkjh]

ijHk.kh  ;kaps  i=  dz-  vkLFkk&3@xks-i-@5095@09  fn-  23-11-2009  vUo;s

foHkkxkl izkIr >kys-

fu.kZ; %&

vipkjh deZpkjh Jh- f’kokth xksfoanjkt /kqrjkt lgk¸;d vf/k{kd] ;kaps oj

Bso.;kr  vkysys  nks”kkjksi]  pkSd’kh  vf/kdkjh  ;kapk  fu”d”kZ]  pkSd’kh  vgokykps

vuq”kaxkus Jh- f’kokth /kqrjkt l-v- ;kaps foHkkxkl izkIr >kysys vfHkosnu o gs fu;r

o;ksekukuqlkj fn- 31-03-2011 jksth lsokfuo`Rr gksr vlY;keqGs lsok fuo`RrhlkBh

vlysyk vYi dkyko/kh fopkjkr ?ksrk ;kpk loZda”k fopkjkuh R;kauk iq<hy izek.ks f’k{kk

ns.;kpk fu.kZ; f’kLr Hkax fo”k;d izkf/kdkjh ;kauh ?ksryk vkgs-

f’k{kk %&

1½ Jh f’kokth xksfonjkt /kqrjkt gs fnukad 29-03-2003 jksth e/;kUgkuarj

lgk;;d  vf/k{kd  inkoj  gtj  >kysys  vkgsr-   ;k  lg;d  vf/k{kd  inko:u

inkoUur ¼Reduction in Rank½ d:u R;akuk ojh”B fyihd inkoj vk.k.;kr

;sr vkgs-

2½ ojh”B  fyihd  inkoj  inLFkkfir  dsY;kuarj  lgk;d  vf/kd{kd  inkoj

inksUurh gks.;k iqohZP;k fnukadki;Zar ojh”B fyihd inkP;k osru Js.khrhy osru ns;

jkghy-  ;k iq<hy osru ok<h u nsrk R;k xksBfo.;kr ;sr vkgsr-

3½ ojh”B  fyihd  ;k  inkoj  lyx  12  o”kZs  lsok  iq.kZ  >kY;keqGs  inksUurh

lk[kGhrhy feGkysys ojP;k osru Js.khrhy osrukoj ;k inkoUurhpk ifj.kke gks.kkj

ukgh-

4½ Jh  f’kokth  xksfoanjkt  /kqrjkt  ;kaps  dMwu  jDde  :-  41000@&  o  R;k

jDdesojhy   fnukad 01-09-2003  iklwu  lk/kkj.k  O;ktnj  nj  lky  nj  ‘ksdMk

:-  6@& ;k njkus  ¼eq|y vf/kd O;ktkP;k jDdeslg½ olqy dj.;kr ;sr vkgs-”
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2. The applicant has stated that, one Shri N.F. Khirade got retired

from service in 2003 and applied for G.P.F.  The applicant released the

G.P.F. amount to the tune of Rs.1,61,014/-  on 19.8.2003. Shri  N.F.

Khirade also put his signature on the revenue stamp of Rs.1/- on the

pay   bill register.  Thus,  he received the entire amount.  However,

Shri N.F. Khirade filed a false application on 11.2.2004 making false

allegations  to  the  effect  that,  Rs.41000/-  were  deducted  from  his

G.P.F. by the applicant and the same was not refunded to him.  He

filed two applications making similar  allegations on 17.2.2004 and

15.3.2004.   The  copies  of  the  said  applications  were  however  not

given to the applicant.

3. The  applicant  was  served  with  a  charge-sheet  on  29.4.2008

under Rule 10  of Maharashtra Civil Services (Discipline & Appeal)

Rules, 1979 to which he filed reply on 22.5.2008.  The said charge-

sheet was however, withdrawn and a fresh charge-sheet under Rule 8

of the M.C.S. (D &A) Rules, 1979 was served on the applicant.  The

applicant was also kept under suspension vide order dated 15.6.2008.

The said suspension was ultimately revoked on 30.1.2009.
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4. The  Enquiry  Officer  submitted  his  report  on  5.10.2009  and

ultimately the impugned order of punishment was passed.

5. According to the applicant, the copies of the letters filed by Shri

N.F. Khirade were not supplied to the applicant.  The applicant could

not  offer  the  effective  explanation  regarding  temporary

misappropriation of Rs.41,000/-  for  want  of  letters  written by Shri

N.F.  Khirade.   It  is  also  the  contention  of  the  applicant  that,  the

Enquiry Officer  wrongly recorded findings in respect of temporary

misappropriation of Rs.41,000/-.  The   Enquiry   Officer   ought   to

have considered that Shri N.F. Khirade filed a complaint almost after

six months as regards the deduction of Rs.41,000/- from G.P.F.   The

de-novo inquiry initiated under Rule 8 was illegal and that the report

of inquiry is perverse being contrary to the evidence on record and

that the punishment is grossly dis-proportionate to the allegations in

the charge-sheet.

6. Amongst  other  grounds  the  applicant  contended  that,  the

inquiry was initiated almost five years after the incident and that the
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copy  of  the  report  of  preliminary  inquiry  was  not  served  on  the

applicant.

7. The Respondents no.1 to 3 have justified the action taken by the

Respondents in their reply affidavit.  The respondents denied that, no

opportunity was given to the applicant or that the documents were not

supplied.  It is stated that,  the applicant has  filed appeal against the

order in Departmental Enquiry and the said appeal is pending before

Respondent no.2 and without awaiting for the said result the present

O.A. is filed.

8. Heard Ms. Bhavna Panpatil, Ld. Advocate holding for Shri S.B.

Talekar,  learned  Advocate  for  the Applicant,   and  Smt.  DS

Deshpande, learned Presenting Officer for the Respondents.  We have

also perused the application, affidavit, affidavit in reply and various

documents placed on record.

9. It seems from the charges framed in the D.E. that the charge of

temporary  misappropriation  of  Rs.41,000/-  by  the  applicant  is

material, which can be said to be grievous than the other two charges,
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which are regarding adamant behaviour of the applicant and leaving

Head  Quarter  without  permission  etc.   As  per  material  charge  the

applicant seems to have recovered Rs.41,000/- from one  Shri N.F.

Khirade,  Retd.  Agriculture  Assistant.   Though  this  amount  was

recovered on 19.8.2003 the applicant did not deposit the said amount

in the Treasury through Chalan, but kept it with him and used it for his

own and therefore, he has committed temporary misappropriation of

this amount.

10. We  have  perused  the  report  of  inquiiry  submitted  by  the

Enquiry Officer.  The said report is at Exh.J paper book page nos.44 to

83  (both  inclusive).    From  perusal  of  the  enquiry  report  dated

5.10.2009 as aforesaid it seems that, the D.E. was initiated against the

applicant in which the Retired Tahsildar, Class I Shri S.H. Walsangkar

was  appointed  as  Enquiry  Officer.   Shri  Walsangkar  has  recorded

evidence  of  as  many as  16  witnesses  against  the  applicant,  which

includes  Shri N.F. Khirade also.  From the said inquiry it seems that,

the applicant was to disburse Rs.1,61,014/- towards GPF to  Shri N.F.

Khirade.  He obtained signature of  Shri N.F. Khirade on a receipt for

receiving the said amount, but the applicant retained Rs.41,000/- from
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the said amount for depositing the said amount in Treasury through

Chalan, but did not do so.  It is clear from the inquiry report that   Shri

N.F. Khirade filed three applications alleging retention of Rs.41,000/-

by the applicant and in order to sort out the complaint filed by  Shri

N.F. Khirade a meeting was taken on 23.01.2008 in which one Shri

M.S.  Boinwad,  Agriculture  Officer,  Hadgaon,   Shri  G.K.  Kaulwar

Circle Agricultue Officer, Shri Ghumanwad, Agriculture Officer, Shri

Shinde,  Agriculture  Officer,  Shri  Bantewad,  Circle  Agriculture

Officer, applicant and  Shri N.F. Khirade were present.  In the said

meeting the applicant admitted that, he has retained Rs.41,000/- out of

which Rs.16,000/- were spent by him.  He also agreed to refund the

remaining amount of Rs.25,000/-.   All  these persons present in the

meeting are  examined  by the  Enquiry  Officer,  as  witnesses  in  the

inquiry against the applicant.  Thus, it will be clear that, there was

sufficient evidence against the applicant before the Enquiry Officer.

Even though it  is  not  necessary for  this  Tribunal  to  appreciate  the

evidence in the D.E., there is prima-facie evidence to hold that, the

Enquiry Officer has appreciated the evidence on record with a proper

perspective.
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11. From the inquiry report it seems that the applicant was given

full opportunity to submit his case and he was also given opportunity

to cross examine the witnesses and applicant has cross examined some

of  the  witnesses  and  therefore,  the  allegation  that  no  proper

opportunity was given to the applicant are not proper.  It is not the

case of the applicant that the entire amount was to be paid through

cheque.  The applicant has not denied that the amount was not given

to  Shri N.F. Khirade.  On the contrary, it is so that the entire amount

of Rs.1,61,014/- was paid to the applicant.  There is no reason as to

why  Shri N.F. Khirade will depose false against the applicant.

12. Even though it is stated in the reply affidavit that, the appeal

was pending against the punishment given to the applicant from the

letter dated 3.2.2011  placed on record at paper book page no.118.  It

seems that,  the appeal was dismissed and against the said order of

dismissal  of  appeal   the  applicant  approached  the  Govt.  of

Maharashtra and the Govt. of Maharashtra was pleased to inform the

applicant  that,  once  the  appeal  was  dismissed  by  Commissioner

(Agriculture)  there  was  no  provision  for  filing  appeal  to  the

Government.
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13. Ms.   Bhavna  Panpatil, learned  Advocate  for  the  applicant

submits  that,   the   punishment   given  to  the  applicant  in  the

Departmental Enquiry is disproportionate.    We are enable to accept

this contention for   the   simple   reason   that,   it   has   been   proved

that, the applicant   has retained the amount of  Rs.41,000/- illegally

with him.  He has recovered the said amount illegally from  Shri N.F.

Khirade and ought to have deposited the said amount in the Treasury

by Chalan he neither refunded` that amount to  Shri N.F. Khirade nor

deposited the said amount in Treasury office, though he agreed to do

so before number of witnesses.  In spite of such misappropriation of

the amount  the only punishment  is  given is  reduction  in  rank and

refund of the amount with interest.  By no stretch of imagination the

punishment  can  be  said  to  be  disproportionate  considering  the

grievous  charges  of  misappropriation  of  the  amount  against  the

applicant.

14. In view thereof, we do not find any force in the merit of the

O.A. and same deserves to be dismissed.  Hence the following order.
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ORDER.

i) The Original Application is dismissed.

ii) No order as to costs.

MEMBER (J) VICE CHAIRMAN (A)

atpoa44010dbak


