IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI
ORIGINAL APPLICATION NO.850 OF 2018

DISTRICT : NASHIK

Shri Rohit Balu Bachhav, )
Age 26 years, occ. Nil, R/o At Wake, Post Mungse, )

Tal. Malegaon, District Nashik )..Applicant
Versus
1. Divisional Joint Director of Agriculture,

Nashik Division, Near Ashwini Barraks,
Opp. Divisional Commissioner Office,

Nashik Road 422101

~— e

2. The Commissioner of Agriculture, )

Maharashtra State, Central Building, Pune-1 )..Respondents

Shri C.T. Chandratre — Advocate for the Applicant
Miss S.P. Manchekar — Chief Presenting Officer for the Respondents

CORAM : Shri Justice A.H. Joshi, Chairman
Shri P.N. Dixit, Member (A)

RESERVED ON : 6th February, 2019

PRONOUNCED ON : 14th February, 2019

PER : Shri P.N. Dixit, Member (A)
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JUDGMENT

1. Heard Shri C.T. Chandratre, learned Advocate for the Applicant and
Miss S.P. Manchekar, learned Chief Presenting Officer for the

Respondents.

Brief facts:

2. In response to the advertisement for the post of Agriculture
Assistant, Group C published on 28.12.2015 the Applicant applied online
for the post reserved for persons having hearing impairment disability. He
completed the entire process successfully. On 17.1.2017 the Government
Medical College Hospital, Dhule issued to the Applicant a certificate
(Exhibit A-5 page 28) stating that the Applicant is suffering from hearing

impairment and the percentage of disability is 54%.

3. On 9.11.2017 he was directed by Respondent no.l1 to remain
present for verification of the certificates and documents. Accordingly, on
20.11.2017 he remained present and submitted copies of the certificates.
On 6.3.2018 Respondent no.2, as per the instructions of Respondent no.1
published revised select list. The Applicant was declared as ineligible from

the Open Physically Disabled Category but no reasons were stated.

4. On 20.4.2018 Respondent no.l1 directed the Applicant to remain
present before the Medical Board at J.J. Hospital, Mumbai. Accordingly,
he remained present before the Medical Board at J.J. Hospital on
7.5.2018 and 9.5.2018. The J.J. Hospital also confirmed his physical
disability. The Applicant brought the fact of examination by J.J. Hospital
to the notice of Respondent no.1 on 23.5.2018, 21.8.2018 and 28.8.2018

and requested to issue the appointment order.



3 O.A. No.850 of 2018

5. On 1.9.2018 Respondent no.1 cancelled provisional selection of the

Applicant (Exhibit A-10 page 42), which reads as under:

“Bi stgaacErEn it IHnla dricideta Bl Ade FRBAA! 2Rl uRal-2098-9€ A
@i of 3ORIE 094 S Adcicen ot uRawed snuel Fasadidia Fau (FoaER) gaoiae
fotas o Age WA e AeiUEs GATTSH @ & ST THATEH Usaestt Hod
et giell. Feet usABUd U 3ol G g 356 aRven sifad RaiwiEaa a s
Aaep uREtER= et 3eams e 31E.

fGaties ¢.92.2098 AL HW Aa® FUA ARA AR FBAAA IREAEN TG SR IS
deic 3 @ A AN 3EHDBID 9R.8 T 93.6 WA 3 A 20l Iot B AR 3T i AAD

T 33 MBI, A SUE! SN Ade6 USRAG! AYREA! detel! (1ds 368 Hod Ad 33,

(Quoted from page 42 of OA)

6. Aggrieved by the above impugned order the Applicant has made

following prayers:

“O(a) The Hon. Tribunal be pleased to call for the record and proceedings of
the letter dated 1.9.2018 (Exhibit A-10) and after examining its
legality and validity the Hon. Tribunal be pleased to hold and declare
that the selection of the Applicant to the post of Agriculture Assistant
has been cancelled illegally. The Hon. Tribunal further be pleased to
quash and set aside the impugned letter dated 1.9.2018.

(b) The Hon. Tribunal further be pleased to direct the Respondents to
accept the medical certificate issued on 17.1.2017 by relaxing the
condition, in view of the facts stated in paragraph no.6.19 and issue
the appointment order in favour of the Applicant.”

(Quoted from page 9 of OA)

7. In support of the above prayer the Applicant has furnished following

grounds in para 6.20. The relevant portion is as under:

“(b)  Applicant states that in clause No.4 of the notification dated
23.2.2018 (letter dated 6.3.2018) it is stated that unless examined



(c)

(c)

(d)
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by medical board the candidates claiming from disable category
would not appointed. Therefore necessity of having such certificate
in hand prior to filling the application form (without admitting that
such condition was there) is meaningless and appointment cannot
denied on this ground. What was essential is that he must disable
on that date and Applicant was disabled as seen from the
certificates. Applicant therefore entitled for the relief claimed.

On 13.2.2015 (advertisement Dec. 2015) and on 9.9.2016 the
consultant informed the Applicant that he is suffering from hearing
impairment. In such circumstances and after getting information he
appeared before medical authorities and the competent authority
certified on 17.1.2017 that his hearing impairment is more than 40%.
On the date of verification of document i.e. on 20.11.2017 he was in
possession of valid disability certificate. The final select list was
declared on 6.3.2018. Therefore he cannot be declared as ineligible
for this reason and the order of appointment cannot be withhold for
this reason.

Applicant states that, on 20.11.2017 he had produced the
documents. On 232.2018 (letter dated 6.3.2018) he was declared as
ineligible for appointment. Thereafter on 20.4.2018 he was asked to
remain present before medical board of J.J. Hospital, Mumbai. He
remained present before the board on 7.5.2018 and 9.5.2018. The
certificate issued by J.J. Hospital was received by Respondent no. 1
on 14.6.2018. If one considers this sequence then, it is clear that, the
Respondent no.1 was realized that his action declaring Applicant as
ineligible was wrong and therefore he had taken the recourse to send
the Applicant to J.J. Hospital to cover up his arbitrary act of declaring
the Applicant as ineligible. On this ground that part of the select list
declaring Applicant ineligible for appointment is required to be
quashed and set aside.

Applicant further submits that there was no mandate in the
advertisement that the candidate must be in possession of
certificates and specifically in respect of disability certificate. The
disability of the Applicant was and is a fact. Applicant submitted the
certificates including disability certificate from competent authority on
the date fixed for verification of certificates. By considering facts and
facts stated in para (a) and (b) of the ground, it is necessary to accept
the certificate by relaxing the customary Rule of holding of certificate
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on the date of filing of application. Such relaxation is required
specifically in the light of the letter and spirit of the Act, 1995 and the
Judicial Pronouncement in that regard.

(Quoted from page 7-8 of OA)

8. The Respondent no.1 was directed by order dated 24.9.2018 to file
short affidavit stating the following:

“8. Respondent no. 1 is called to state on short affidavit, stating the
following.

(i) Whether any reply to communication at p. 34 was sought by
sending reminder, etc. and whether any reply is received?.

(ii) What is the foundation or the reason assigned in impugned
communication in last sentence of first para of letter dated

1.9.2018, Exh. A-10, page 42, which reads:-

“Hedler usAIEE 3aet 3T QAT 8 315t 120z 3ifce

[Retieptecrzd a ity Has uRéldaze [Reiepra Siaage 3ieiet 3ig.”

(Quoted from order dated 24.9.2018)

9. In response to the same Respondent no.1 has stated in his affidavit

as under:

“3. With reference to para No.8(i) of the order dated 24.9.2018 passed by
this Tribunal, I say and submit that communication at page 34 of original
application is to publish the select list and waiting list on website of
Agriculture Department of the candidates who passed the examination
dated 6.8.2016. I say that as per the communication, the select list and
waiting list has been published on the website of Agriculture Department. It
is submitted that no further communication was sought thereafter.

4. With reference to Para No.8(ii) of the order dated 24.9.2018 passed
by the Hon’ble Tribunal I say and submit that the instruction given in the
point no.8 of the advertisement dated 28.12.2015 makes it clear that the
candidate who is handicapped to not less than 40% has to submit the



10.
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certificate with prescribed form as per the GR dated 6.10.2012. I say that
on the date of filling application 2015-16, Application No.13196 (page no.24
of original application), the Applicant mentioned the personal information in:

Column Whether candidate is handicapped .| YES

No.22

Column Candidate’s Handicap Type : | HEARING

No.22.1

Column Percentage of handicapped . | More than 40%
No.22.2
5. It is submitted that the online application form enclosed to OA and in

the record of Respondent no.1 are not one and same.

6. I say that the disability certificate furnished by the Applicant is dated
17.1.2017. It means at the time of filling in the application the Applicant
was not having disability certificate. I further say that as per the point
no.12.5 and 13.2 of advertisement dated 28.12.2015, the Applicant filed
incorrect information in the application form, when he was not in possession
of disability certificate at the time of submission of application in the year
2015-16. Isay that this is the foundation or the reason in the last sentence
of first para of letter dated 1.9.2018 the impugned communication i.e.
Exhibit A-10 Page 42 of Original Application.”

(Quoted from page 52-54 of OA)

Issues for consideration:

(i) Whether the advertisement for the said post mentioned about the
date before which the -certificate for disability needed to be
furnished?

(i) Whether the Applicant has following the same?

Discussion and findings:

11.

We have examined the advertisement published by the Respondents

available at Exhibit A-2 page 14. The relevant portion is at para 12.5 and

13.6 which reads as under:
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“92.8 foas @RTA@ e 3RGAREN gFdigdt 3naedd Heo HPRUAE quRiel Hstta
sl Bt Aadaces saicrwss dwda FRgad Jvd A, usdaeiid gatd @ FE
Al NGB A A TR 3AARIA foras ag wrvena Aget.

93.§ 3AGARE 3SALY AJG Detcht HBA DIVRIE TTAER Fabidl R JEL 3MGTa A
3ATART Js A TSB! IASARY 388 BT Vet d TS A IRAR BRI BRABA Tl ALA.
ganten Fifgcien sner gadt Sen HIUiE g8 Jae / A 3@l BRI & a1 IHAR AlH1es

AATA BIGA TEHTIA UH G, RSB BoN-AT Ad URIIARA 3REAR WA: SAEER G,
(Quoted from page 20-21 of OA)

12. The advertisement as well as online form does not mention at any
place any specific date before which the Applicant should have procured
the disability certificate. The online form only asks whether the Applicant
is having disability. The advertisement only states as mentioned above
that the appointment would be subject to verification of original
certificates before appointment. The Applicant was in possession of the
disability certificate dated 17.1.2017 issued by the competent government
medical authority. The same was verified by the Respondents on
20.11.2017. The Applicant was again asked to undergo medical
examination by the medical board at J.J. Hospital on 20.4.2018 and he
complied with the same. The J.J. Hospital Board confirmed his disability
even then the Respondents have denied the appointment to the Applicant
on 1.9.2018 stating that the certificate of his disability is subsequent to
the last date of filling in application form. When there is no mention that
the Applicant should have the disability certificate of prior date, denying
him appointment on this ground has resulted in injustice to the Applicant.
The impugned order is, therefore, illegal and needs to be set aside. The

prayer clause 9(a) and (b) is conceded.
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13. Original Application is allowed. The Respondents are directed to
consider his certificate as valid and provide him the necessary

appointment within a period of one month. No order as to costs.

(P.N. Dixit) (A.H. Joshi, J.)
Member (A) Chairman
14.2.2019 14.2.2019

Dictation taken by: S.G. Jawalkar.
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