IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI
ORIGINAL APPLICATION NO.707 OF 2018

DISTRICT : PUNE

Shri Chandrashekar Ramchandra Pillay,

Age 58 years, Police Sub Inspector/Dog Master,
State CID, M.S., Pune

R/o “Shree Madhur Sudarshan”, Survey No.50/1,

~— e e N S

B.T. Kawade Road, Wathare Mala, Pune 411036 ..Applicant
Versus

1. The State of Maharashtra, )
Through Additional Chief Secretary, )
Home Department, Mantralaya, Mumbai )

2. The Director General of Police, )
Maharashtra State, Mumbai )

3. The Additional Director General of Police (Estt.), )
Maharashtra State, Mumbai )

4. The Additional Director General of Police, )
State CID, Maharashtra State, Pune )..Respondents

Smt. Vijaya Chandrashekhar — Advocate for the Applicant
Miss S.P. Manchekar — Chief Presenting Officer for the Respondents
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CORAM : Shri Justice A.H. Joshi, Chairman
Shri P.N. Dixit, Member (A)

RESERVED ON : 17t January, 2019

PRONOUNCED ON : 231 January, 2019

PER : Shri Justice A.H. Joshi, Chairman

JUDGMENT

1. Heard Smt. Vijaya Chandrashekhar, learned Advocate for the
Applicant and Miss S.P. Manchekar, learned Chief Presenting Officer for
the Respondents.

Brief facts:

2. The Applicant joined as Police Constable in the year 1979 and was
promoted to the post of Head Constable on 31.3.2003. He joined as
Guard-cum-Kennel Attendant in the Dog Squad, State C.I.D., M.S., Pune
on 3.5.1982. He continued to work in the Dog Squad and was given

temporary promotion as PSI/Dog Master in 2009.

3. According to the Applicant there is a clear vacancy of the post of
PSI/Dog Master, but he has been denied the opportunity of promotion for
want of approval of Recruitment Rules for the post of PSI/Dog Master in
the Dog Squad. He has, therefore, prayed that he should be promoted
and confirmed in the post of PSI/Dog Master from January, 2007 with

necessary monetary benefits accruing from that date.

4. Home Department is arrayed as Respondent no.1 however, it did not

reply the present O.A. The affidavits are filed on behalf of Respondents
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no.2, 3 & 4. The affidavit filed on behalf of Respondents no.2 & 3, who are

competent authorities, is relevant. The affidavit states as follows:

“3.2 Initially there were 27 posts of PSI (Dog Instructors) created by the

3.3

3.4

3.5

4.1

4.2

State Government for the Police Department. Then as per GR dated
17.2.2006, 13 posts and as per Government order dated 14.6.2007,
20 posts have been newly created. Thus, now there are 60 posts of
PSI (Dog Instructors) are sanctioned in the State of Maharashtra.
There are no rules available regulating the appointment on the
aforesaid posts. This office had submitted draft Recruitment Rules to
the State Government on 23.1.2001.

Thereafter, this office vide proposal dated 25.11.2003 has
communicated to the State Government that in view of exigencies of
filling the 27 posts, the action for filling these posts from the post
First Handler, (H.C.) purely on ad hoc basis action has been taken,
assuming the approval of the State Government.

The issue of giving final approval to the Recruitment Rules for the
aforesaid posts is still under correspondence between this office and
the State Government. This office, vide this office letter dated
26.12.2016 submitted modified draft of Recruitment Rules in English
and Marathi version to the State Government. Latest reminder
submitted to the State Government in this connection is dated
13.4.2018. However the approval from the State Government is still
awaited.

Because of non-finalization of the Recruitment Rules for the post of
PSI (Dog Squad), this office is not in position to give a regular
promotion to anybody and the promotions have been started giving
purely on temporary and ad hoc basis for a period of 364 days from
the year 2009. Hence, this office has started giving promotions to the
posts of PSI Dog Squad, purely temporary and ad hoc basis.

The ad hoc or temporary promotion or appointment cannot get any
enforceable right for getting regular promotion and hence on this
count the OA filed by the Applicant is devoid of merits.

The OA is also not tenable on the law of “Acquiescence”, as the
Applicant has accepted the aforementioned purely temporary and ad
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hoc promotions and now he cannot claim any regularization on the
same and seek further benefits of promotion.

4.3  The OA is also not maintainable on the basis of the Law of Estoppel,
as the Applicant accepted the fruits of the aforesaid ad hoc or
temporary promotion without any protest and now he cannot claim
any regularity of the same.

4.4  The OA is also barred by limitation as the cause of action was arisen
right in the year 2009 and 2010, but the Applicant had not filed any
OA at the point of time and hence on this count also the OA is not
maintainable.”

(Quoted from pages 37-40 of OA)

5. The Respondents no.2 and 3 have filed additional affidavit which
states as under:
127U PP PP PPN

Substituted para no.3.4:

The issue of giving final approval to the Recruitment Rules for the
aforesaid posts is under correspondence between this office and
State Government. The State Government has sought information
on certain points vide its letter dated 17.4.2018 in this matter to
this office. On which, this office has sought information from the
ADG, CID, MS, Pune vide this office letter dated 24.5.2018.

Then, the State Government has also sought information vide its
letter dated 27.11.2018 in connection with the same from this office.

This office is yet to send information on the aforesaid two letters of

the State Government.”

(Quoted from page 60 of OA)

6. Issue for consideration is as under:

Whether the Applicant is entitled for relief by way of mandamus for
direction to promote the applicant to the post of PSI/Dog Master?
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Discussion and findings:

7. The Applicant who has been working in the Dog Squad from 1982
appears to have done his job properly since he was promoted as Head
Constable and as PSI/Dog Master in an ad hoc manner from 2007. He is
also a recipient of Commendations, Certificates and Rewards from time to
time. The Respondent no.2 admits that the draft recruitment rules were
sent to the Government from the year 2001 followed with protracted
correspondence. As the rules have not been approved, Respondents no.2
and 3 started providing ad hoc promotions for a period of 364 days from
the year 2009 in view of the exigencies of services. The Respondent no.2
has enclosed copy of the communication dated 1.2.2017 from Home

Department which are Respondent no.1. The same reads as under:

«gf(i
qifer AgrAzIGED,
HBIRIG T,

5

1w ;- QUieTeT GenIAeT earer qaaBiaict Qi [ardleias (earer 31eqas) o qard AqIae e Jenka
BT,
Hae :- 3qRT Bl T 26, WHHA/S/ 90,/ 9a1e eAqeb /9 /2008, F0§.09.2008 7 T,

HZIET,

3TRIFA [aweriiebd qepetl] e Aamael [eraH Jenra eaaad AiFAw QelAe [AHITNA a2 et
S, A TENHE (AT HET GIAAIA W51 Ha JTRAUA Bt SEd, d GRIIIHT SpA;

9. Qletd GeTidlor oald GelaBlAlcT #13dl Bl ATT-a Qe fefleias (eaue 3iemues) 2 gard
Aagdel o1 Hguia: aEna R HAGAR 313, 373 AHA Bl 3. WG H&2 GFia? fgad
Bl frread / siféitaaaEa / a2gaieas &Tvnd Ad, 8 dHE &S, lE] 4d 3T HSa
arfl.

2. ddg HgT uzid ueenH Qlicid feidleias (eaie 3ieFiges) g @l Qifeid ffleies (seite ears
3IE19e5,) FEEA AT 54T, (A GGHAIH ATIAL! A TSI AHE B2,

3. Aawmaer A QreUa arRar AU-aA1 Hesl a1 A Aar 3ief ARG Ben Al RNHB GAAd
Aagdel e Tl s 2(3) a (1) 82 ARG DAl I qoTeBvIA T,

Y. AaqEael A qrEudle e @ JEt aRng dacen 3951 qrsaidia @rRn alphabetically
leamIa €359, RUGAR FAS] ASUFAL JER &30 ST S,

Q. graifda Aagaer ma Azl @ B smn aden 3-dvidddl @ domew gAmGES RgE fEd

BHIRNA 3] GFer Aa gl dl FAAT FAA frEaEad AqLadl bEaa qsaia aEa
BTN e,
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F28 a B afiai -

“forer 3 AL ARZ DA TR [1FFA SN FeFAa, FAST 3l G e qden simaa Ao
@&t e fpar Az aden 3l genarga e Je Hasicad ada, a2 &na /e, ar dAaena
BN SN [HATFGIZ HaG2 T Sectivl Zi 31aeaas e, ”

“A person appointed to the post mentioned in rules shall be required
to pass examinations in Marathi and Hindi language, according to
the rules made in that behalf, unless he/ she has already passed or
has been exempted from passing those examinations.”

Hare Jigar afiein

“feram 3 Fed AHE BeAcA UFAT [AGFA e EFAA, AZRIG NAAE FIFAl a FAFA
Haletaticidat dasldesl [aEa Baiat Hore Slaleaviaiads QAT &0 &30 Sasdes 5. ”

“A person appointed to the post mentioned in rules 3 should possess
certificate in computer Operation, prescribed by the Directorate of
information Technology, Government of Maharashtra, from time to
time.”

§. QAR A9 A QIBTIA G2 - & AR qactie aeqaiaed qiiera fidleies (oaia ieaes)
TR, NE-37 Ale [QAEd Blenaeiac FrRaAgAre AFRIC AT HITIE oaI qaapld Jae=l
BIOIA AT, 313 THE B 3B, ARTGHIA ARG BTN A &1, HAGAIENRATT = FANTL (AT
/lasnafler / #ses / aR#A3E) FESAIIE! davena Aad =a Javias @ ug ageet qi s2d.  qliers
ledizias (earer sieanaas) o GETH] SEIGARH] 25w FARiaR davend Ad, 3iell & sl enzon
3015, G &I QD] BT ). AE SEcHaaad] aeqe FCHATHTT JENRd B0 el :-

“feraIF 2b. 3 FEA ARG DA UFIAT [ DA IAGAR AFRIE ARNAIGT B! ot
qeIepid JaeiiA qrst 2EeT. ”

©. FHAE T 3T ATUA! FHIH TISTIA TebaiaFrIdl AR, el & e,

3TRierd FENA AllFA 3Na2E =1 BINGTA AAAE AIHI AR G BT 71, 5 [dad.

30TET,

HE/ -
(FHRAIE TD)
i@z Afaa, gz s’

(Quoted from page 53-55 of OA)

8. The same communication has been replied by Respondent no.2 on

13.4.2018 (page 58 of OA). Again, certain queries have been raised and
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they are still to be replied, as per the additional affidavit, by respondents
no.2 & 3.

9. Present is a case where vacancy exists, temporary promotion is
given but the Applicant has been deprived of regular promotion due to
bureaucratic lethargy and casualness in finalizing recruitment rules for
the post for which applicant’s services are already extracted /used in larger
public interest. The conduct of executive in being extremely negligent in
finalizing the Recruitment Rules yet extracting services amounts to leaving

an employee in suspended animation for no fault on his part.

10. Therefore, present would be a fit case where Government ought
apply mind to the position of factum valet, and be gracious in issuing
appropriate orders by making a residuary clause in Recruitment Rules in
opting to grant due and fair protection and justice to applicant for
reckoning services actually rendered by him, by providing for condonation

of artificially created breaks in his service on higher post.

11. We are aware of the fact that framing of Recruitment Rules is a
function of exercise of residuary legislation until law is made for governing
service conditions by competent legislature and a mandamus would not be
issued for such purpose. However in present case it is evident that post is
created, applicant is promoted, however, due to bureaucratic delays the
task of framing Recruitment Rules is stuck up in sluggish and marshy
ground grown by bureaucracy. Present is a case where having extracted
services from the applicant, now it is not open for the State to claim the
defence of a legislative function being immune from the issue of
mandamus. State has already walked ahead and is estopped from
retracting and in all fairness is under equitable obligation to complete its
legislative leap. Applicant by virtue of his ad-hoc promotion is made and

led to believe and expect that he is the sole choice and contender of
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promotional post. As and when the applicant was promoted, said
promotion was not fortuitous and rather it was due since applicant was

sole contender.

12. Government has to act fairly and in case of present nature fairly
means punctually and without delay and without crushing applicant’s fair

and modest expectations based on promissory and equitable estoppel.

13. Hence, we are satisfied that the applicant has made out a case of

warrant for issue of mandamus as an exceptional case.

14. Therefore, we are of the considered view that to meet ends of justice,
it is necessary to direct the Respondent No.2 to consider the prayer made
by the Applicant and take a decision about regularizing his promotion as

PSI/Dog Master from the date of his first ad-hoc promotion.

15. Respondents no.2 and 3 shall complete the exercise of Rule making
process within 3 months and take decision on the point of regularizing
applicant’s services on promotional post from his first promotion, by
ignoring artificial breaks and communicate the decision to the Applicant

within further three months from the date of this order.

16. OA is disposed off accordingly with no order as to costs.

Sd/- Sd/-
(P.N. Dixit) (A.H. Joshi, J.)
Member (A) Chairman
23.1.2019 23.1.2019

Dictation taken by: S.G. Jawalkar.

D:\JAWALKAR\Judgements\2019\1 January 2019\ 0A.707.18.J.1.2019-CRPillay-Promotion.doc



