IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI
ORIGINAL APPLICATION NO.480 OF 2018

DISTRICT : KOLHAPUR

Shri Namdeo Nivrutti Rewadekar,

Age 38 years, Naib Tahsildar, Office of Collector,
Kolhapur R/At & Post Ponori, Taluka Radhanagari,
District Kolhapur 416012 ..Applicant

Versus

1. Government of Maharashtra,
Through Principal Secretary,
Revenue & Forest Department,

Mantralaya, Mumbai 400032

R - —

2. Divisional Commissioner, )

Pune Revenue Division, Vidhan Bhavan, Pune-1 )

3. Collector, Kolhapur )..Respondents

Shri M.D. Lonkar — Advocate for the Applicant
Shri A.J. Chougule — Presenting Officer for the Respondents

CORAM : Shri P.N. Dixit, Member (A)
RESERVED ON : 17th July, 2018
PRONOUNCED ON : 20th July, 2018
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JUDGMENT

1. Heard Shri M.D. Lonkar, learned Advocate for the Applicant and
Shri A.J. Chougule, learned Presenting Officer for the Respondents.

2. The Applicant has filed the above OA challenging the order dated
15.5.2018 (Exhibit E page 30) passed by Respondent no.3 rejecting his
representation dated 17.4.2018 (Exhibit C page 25-26) seeking alteration
of the date of birth in his service book.

Brief facts:

3. The Applicant joined the Government service as Talathi w.e.f.
14.5.1983. He came to be promoted as Circle Officer on 12.12.2005 and
as Naib Tahsildar on 12.12.2012. The date of birth mentioned in the
Secondary School Certificate (Exhibit A page 10) is 1.6.1960. While
entering into Government service on the basis of SSC certificate his date of

birth in the service book is recorded correctly as 1.6.1960.

4. In the second week of April 2018 Applicant applied for copy of birth
extract from the competent authority and the same was furnished on
13.4.2018. In the birth extract the date of birth of the Applicant is
mentioned as 17.3.1961 (Exhibit B page 11-24). Equipped with this,
Applicant submitted representation dated 17.4.2018 to respondent no.2
(Exhibit C page 25-26) and requested to change the date of birth recorded
in service book from 1.9.1960 to 17.3.1961 as per the birth extract.

Impugned order:

S. The Respondent no.3 by his order dated 15.5.2018 rejected the said
representation of the Applicant on the ground that the Applicant has
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failed to apply for alteration in date of birth in his service book within a
period of 5 years from the date of entry into Government service as per
Rule 38 of MCS (General Conditions of Service) Rules, 1981. Para 2 and 3
of the said order dated 15.5.2018 reads as under:

“FBRIEE, PR AAT (AASAT JAJELRY 20cdt) Brdt 9¢9 AN oA 3¢ #e
FIE WG TATAT AFRIE, AR AT, Q/09/008 Hefid ulvesz %.9
3, Zetics 96.0¢.9%¢9 At fhal AR ST QUABII Add AL el 38,
R ARIHR HAATAE ARB Add Jdl Hed@l dARVTRE U auie

BlcTallEiaR MU AAYIABIA [hal AATUTTA AlGeicll SEHARBIAL! THREE

TREIRATG! [Goicell 3EtaR AT AR Hett S35 T 3R 98 318,

R A aGGQ fEria gar, suaw @i 93/8/9%¢3 sl ARB Add

AtIS! A UGIR B9 et B, Add FAZREG APR Aal (A2 AGAELRY

o) o 9%¢9 welie o 3¢ 7R TE RIS YA FZRIE, A

&AL, [GEies /09 /2008 HeNA oG RASGIR Add S TR 8 autzn
30 3V STEHAARI GHTA A 3161 HIER & betel el Feaielat et 3t
{SeBlett Savl 3tietent 318.”

(Quoted from page 30 of OA)

Prayers:

0. The Applicant has challenged the said impugned order dated
15.5.2018 in this OA and made the following prayers:

“15 (a) This Hon’ble Tribunal be pleased to hold and declare that
the impugned order dated 15.5.2018 issued by respondent no.3 as
illegal and bad in law and the same be quashed and set aside with
further directions directing the respondents to refer the representation
submitted by the petitioner seeking alteration in the date of birth to
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General Administration Department and Finance Department of
Government of Maharashtra for final decision.

(b)  Pending the hearing and final disposal of the present Original
Application, this Hon’ble Tribunal further be pleased to pass an order
directing the Respondents to permit the Petitioner to discharge his
duties as Government servant on the footing that the actual and real
date of birth of the petitioner is 17.3.1961, with all consequential
service benefits, on such terms and conditions as this Hon’ble
Tribunal may deed fit and proper.

(Quoted from page 8 of OA)

Grounds of challenge:

7. The applicant has challenged the impugned order inter alia on the

following grounds:

“7.1 The Petitioner submits that the order impugned dated
15.5.2018 is liable to be quashed and set aside, in as much as, the
same has been decided at the level of Respondent no.3, when in fact,
the representation submitted by the Petitioner dated 17.4.2018 ought
to have been send to General Administration Department through
Respondent No.1 for appropriate decision in the matter, albeit in
accordance with law.

7.2  The Petitioner submits that the date of birth of the Petitioner
recorded in the birth extract amounts to unimpeachable evidence and
therefore it was incumbent on the part of the Respondents to consider
the said piece of evidence with a view to alter the date of birth of the
Petitioner recorded in his service book from 1.6.1960 to 17.3.1961.

7.3 The Petitioner submits that the School Leaving Certificate
amounts secondary piece of evidence and between the two viz. School
Leaving Certificate and Birth Extract, latter shall prevail, in view
whereof, the Petitioner has made out a strong and prima facie case
for alteration in his date of birth in the service book from 1.6.1960 to
17.3.1961.”
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(Quoted from page 5-6 of OA)

Refutation by the Respondents:

8.

Respondents in their affidavit in reply have pointed out as follows:

“3. It is true that the applicant has submitted representation on
17.4.2018 for seeking alteration/change in date of birth before the
Respondent no.3. Further, the respondent no.3 has given the reply to
applicant on 15.5.2018 and disposed the application.

As per the Maharashtra Civil Services Rules 1981 Rule 38(f) —

“When once an entry of age or date of birth has been made in a
service book no alteration of the entry should afterwards be
allowed, unless it is known that the entry was due to want of
care on the part of some person other than the individual in
question or is an obvious clerical error; Instruction.—(1)
Normally, no application for alteration of the entry regarding
date of birth as recorded in the service book or service roll of a
Government servant should be entertained after a period of five
years commencing from the date of his entry in Government
service.”

8. The entry into service book came to be recorded by SSC
certificate examination. So, as per the record applicant birth date is
1.6.1960.

16. The present applicant submitted his representation for change
of birth date after a long time (near about 35 years), when one month
remained for retirement. The applicant has retired from the post of
gazetted officer (Nayab Tahasildar). The applicant has kept mum for
last 35 years for his date of birth.

16.1 The delay of over two decades in applying for the correction of
date of birth is ex facie fatal to the case of the respondent,
notwithstanding the fact that there was no specific rule or order,
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framed or made, prescribing the period within which such application
could be filed. It is trite that even in such a situation such an
application should be filed which can be held to be reasonable. The
application filed by the applicant 35 years after his induction into
service, by no standards, can be held to be reasonable, more so when
not a feeble attempt was made to explain the said delay. There is
also no substance in the plea of the respondent that since Rule 84 of
the M.P. Financial Code does not prescribe the time limit within which
an application is to be filed, the appellants were duty bound to correct
the clerical error in recording of his date of birth in the service book.

20. The applicant is not entitled to any relief, as prayed for in the
application and the application filed by the applicant is without any
foundation and devoid of any merits and the same deserves to be
dismissed with costs.”

(Quoted from page 32-36 of OA)

9. The Learned Presenting Officer for the respondents has relied on the
judgment of the Hon’ble Supreme Court in Civil Appeal No0.9704 of 2010
State of Maharashtra & Anr. Vs. Gorakhnath Sitaram Kamble & Ors.

decided on 16.11.2010 and contended that no application for alteration of

date of birth after five years should be entertained.

10. Issue for consideration:

Whether the order issued by Respondent No.3 is illegal and bad in

law?

Discussion and findings:

11. The applicant joined the Government service on the basis of SSC
certificate which mentions his date of birth as 1.6.1960. He joined the
service on 14.5.1983. Thereafter he had enough time at his disposal to
submit extract of the birth register. But he furnished it on 13.4.2018.
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This was just at the fag end of his retirement. In this connection the
Hon’ble Supreme Court in Civil Appeal No0.9704 of 2010 State of
Maharashtra & Anr. Vs. Gorakhnath Sitaram Kamble & Ors. decided on
16.11.2010 observed as under:

“19. These decisions lead to a different dimension of the case that
correction at the fag end would be at the cost of large number of
employees, therefore, any correction at the fag end must be
discouraged by the Court. The relevant portion of the judgment in
Secretary and Commissioner, Home Department & Ors. Vs. R.
Kribakaran (1994) Suppl.(1) SCC155, (supra) reads as under:

“An application for correction of the date of birth by a public servant
cannot be entertained at the fag end of his service. It need not be
pointed out that any such direction for correction of the date of birth
of the public servant concerned has a chain reaction, inasmuch as
others waiting for years, below him for their respective promotions
are affected in this process. Some are likely to suffer irreparable
injury, inasmuch as, because of the correction of the date of birth, the
officer concerned, continues in office, in some cases for years, within
which time many officers who are below him in seniority waiting for
their promotion, may lose the promotion forever. According to us, this
is an important aspect, which cannot be lost sight of by the court or
the tribunal while examining the grievance of a public servant in
respect of correction of his date of birth. As such, unless a clear case
on the basis of materials which can be held to be conclusive in
nature, is made out by the respondent, the court or the tribunal
should not issue a direction, on the basis of materials which make
such claim only plausible and before any such direction is issued, the
court must be fully satisfied that there has been real injustice to the
person concerned and his claim for correction of date of birth has
been made in accordance with the procedure prescribed, and within
time fixed by any rule or order. The onus is on the applicant to prove
about the wrong recording of his date of birth in his service-book.”

20. In view of the consistent legal position, the impugned judgment
cannot be sustained and even on a plain reading of the Notification
and the instructions set out in the preceding paragraphs leads to the
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conclusion that no application for alteration of date of birth after five
years should have been entertained.”

12. In the instant case the Applicant has submitted his representation
on 17.4.2018 which is at the fag end of his service. In view of the
foregoing, I find that the impugned order issued by Respondent No.3 is

legal, valid and as per the directions of the Hon’ble Supreme Court.

13. Hence, there is no merit in the OA and the same is dismissed

without costs.

Sd/-
(P.N. Dixit)
Member (A)
20.7.2018

Dictation taken by: S.G. Jawalkar.
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