IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI
ORIGINAL APPLICATION NO.317 OF 2019

DISTRICT : SATARA

Shri Nana Gulabrao Nalawade, )
Age 62 years, occ. Retired Talathi, )
R/at Vidyanagar Sakharwadi, Tal. Phaltan, )

).

District Satara 415522 .Applicant
Versus
1. The Collector, Satara )
2. The Resident Deputy Collector, Satara )
3. The Sub Divisional Officer, )
Khatav, Office of Sub-Divisional Office, )
Khatav (Vaduj), Satara )..Respondents

Shri M.B. Kadam — Advocate for the Applicant
Ms. Neelima Gohad — Presenting Officer for the Respondents

CORAM : Shri P.N. Dixit, Vice-Chairman (A)
DATE : 11th September, 2019



2 O.A. No.317 of 2019

JUDGMENT

1. Heard Shri M.B. Kadam, learned Advocate for the Applicant and

Ms. Neelima Gohad, learned Presenting Officer for the Respondents.

2. The applicant joined as Talathi on 14.9.1981 and was confirmed in
the rank of Talathi on 31.8.1982. On completion of 12 years of regular
service he was granted first Time Bound Promotion on 3.5.1996. On
12.7.2002 the applicant was placed under suspension till 25.1.2008. On
5.5.2016 the competent officer regularized his period of suspension as the
applicant was exonerated on 1.3.2016 from the charges leveled against
him in the Departmental Enquiry. The relevant portion of the order reads

as under:

“carett 3t 3ufaswla e, Geen 3ufeet Gaen Aell UeE datcll AUBREGAR
st wel.Sh. SActas, dcbletlel Aol guiadist, AL AdIciged dctS! daiiet BRIeRl FeTd

e featiee 12/07/2002 @ 25/01/2008 3=z feiciaet wictash 81 AgRIE? ARl Adl
(ugEn saelt, Radar Aar 3ufdt Fictas, asawt a@ AAGA BiGa T A= BBk J&H)
feraa 1981 =u e 72 (3) 3w Ft. 3ufaeot sitiert weteu, 3ufasinen Beteo Fell

3cic B RET AR B5a &t el Sil. steas e £.12/07/2002 a 25/01/2008 &t
fetcitet renae Feltciuana ferafdAd w0 3nRer ad 3ug.

1) sit. P, AcasS dcblelta dce! guHAaE! dl. Helet AL Aaeidad aatet dagHa

BRI Fe= At f€.12/07/2002 a 25/01/2008 &1 feicia= wietaelt JAd uiiststel
3BABR! AdEbles Al Ad 3B,

2) <R va. stt. setas Aid T wienasitan g teiae Fratg se 20 snetet 3g.
denty, uteraictEid Aelided AaR HeAHeR Gt B0l A6l cAla fetetatet pletaeACel

gt dde @ He 31@1 HHA i 1.12/07/2002 @ 25/01/2008 71 Fciast wretacht
feraifara 0| Aa 3.

3) s Fa. st Ae@s aete At &, 12/07/2002 a 25/01/2008 = wet@sidia a2
3A-AT Ad A BlSvAT AreATd.”

(Quoted from page 13 of OA)

3. On 31.1.2015 the applicant retired from the post of Talathi on
superannuation. After receipt of the order dated 5.5.2016 he submitted
representation on 19.3.2018 (Exhibit D page 14 of OA) to provide him the
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benefit of the Second Time Bound Promotion on completion of 24 years of

service.

In response to the same the DPC was held under the

chairmanship of respondent no.1 on 20.4.2018 for considering the second

Time Bound Promotion to the applicant. The relevant portion of the DPC

is at page 36 of the OA. The same reads as under:

“gAS - U

R AU AW AASR AASANA AR Tt ANSTota IR A3 Svanala (Aaferget aeret Hwt)

A1 R09C

et 3ufes | semaRt | aendt RE A YA ST W @ | ImEw | S| A | dafErR SEACR atfdm
HHAI- wi _ Jaota Faota Aa 3Eat Fe@eE | ot g Qe A gaat a
BEEC B9, A ufdan ufan hebal FeE | wafd | UAOs | s

Elgn Jaa 3-adt 3tk e | Reties 3 3 R

@ e | Reiw ad af /| Reie 3R 30R A

I A ?
AR

R 3 3 g 3 © ¢ R 90 99 R 93 98 [ 93 [ 98 [ 90 [ 9¢ [ 9 [ Ro [ R9
st aen | @ 03/09/ 99/0%/ 98/0R]/ AR 3itcta 09/90 99/0] S8 09/90 - @- | T 003-2008 S V0E-W0W0H | ®- | @B
IRl | IE@ 980 9R¢9Y 9RCY 9ReR 32009 | /98¢ /Rooy Je /R00% frctast @lemaf sNueta  sEae
q I fergeiat adia.
AcTas

4.

(Quoted from page 36 of OA)

The findings of the DPC and rejection of the representation was

communicated to the applicant on 17.10.2018 by the impugned order

enclosed in Exhibit A page 10 of the OA. Relevant portion of the same

reads as under:

“IEAR 1&.20/08/09¢ AT HelEG TEIAA AANHAAR AGR T3 AR HWA 3Tetell

Blal. UM HIAEG Ualeeital gR1 e .09/90/2008 URIA 3 Bld 3@, BTG e GIR

TH 20EBE HeR HAA-A ABNA UE auid U EARIEN JHN “G+” A0 @D 3R.

3T UFAETAA NG 3EAlel ATl AT TAT MU Jel R00-2003 d R00&-200(9 AT

H@elidiet Ha R00-2003 Al BlA@EN MU JFAA T RPE Fel 003-08 d R00E-009

2 ficiaa wienasiciict TUsH @Al WU A, e Ud auid U garctal Iddmt & -
Ad 3RACE GIBR 8.20/08/09¢ ISt HEA HIAEG TEIAAR AGHIALY HIAAG UG AN
forgara AHA BieTalg T GAA AT UEBET YA U Sdetet 3.




4 O.A. No.317 of 2019

Jaa gaat 8.9%/03/209¢ IStz sEitad @t dqagiolian @ festaEad fGetdt
A FHUA 3Tetett 3E.”
(Quoted from page 10 of OA)

5. Aggrieved by the same the applicant has prayed to (1) quash and set
aside the order dated 17.10.2018 and (2) to extend the benefit of Second
Time Bound Promotion to him from 1.10.2006 (prayer clause 10(a) & (b) of
OA - page 8 of OA).

6. The respondents have filed affidavit in reply. Relevant portion of the

same mentions as under:

“7. The scheme was so made applicable to the beneficiaries with effect
from 1.10.1994 as per the scheme the candidate is required to have
continuous regular service of 12 years without any break in service and the
employee should be eligible for next promotion. But the applicant was
suspended for the period 12.6.2002 to 25.1.2008 those period regularized
by order dated 5.5.2016. But at the time of consideration for second time
bound promotion, the -confidential reports of the applicant were not
submitted to the district promotion committee due to unavailability of the
same, therefore applicant’s application was rejected.”

(Quoted from page 45 of OA)

7. The affidavit also mentions that the ACRs were not submitted (para
11). The respondents submit that the OA has been filed after retirement

and therefore be dismissed.

8. The Ld. Advocate for the applicant relied on the following

judgments:

(i) Amrut Pusaji Ilme Vs. State of Maharashtra & Anr, 2007(6)
Mh.L.J. 330. Head note and para 10 of the same reads as under:



(i1)
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“On revoking the suspension and treating the entire period of
suspension as duty period they could not be denied deemed date of
promotion in absence of ACRs for the relevant period presuming their

ACRs would have been less than "Good”. (Paras 10 to 14).

10. ... Now absence of ACRs for the relevant period cannot
lead to the inference that their ACRs would have been less than
‘Good” to justify denial of promotion to the petitioners, particularly
when the State has dropped all the charges against the petitioners

and treated the period of suspension as duty period.”

Shri Nandkumar Rajaram Parve Vs. The State of Maharashtra

& Ors,. OA No.711 of 2015 decided by this Tribunal on 22.1.2016.

Relevant portion reads as under:

“6. The Applicant in his representation dated 29.8.2012 has
sought deemed date of promotion from 7.4.2006, when Smt. S.P.
Prasade, who was junior to him, has been promoted as Senior Clerk.
Learned Counsel for the applicant has relied on the judgment of
Hon’ble Supreme Court in the case of Union of India Vs. K.V.
Jankiraman etc. reported in AIR 1991 SC 2010. It is held by Hon’ble

Supreme Court that:

‘When an employee is completely exonerated in
criminal/ disciplinary proceedings and is not visited with the
penalty even of censure indicating thereby that he was not
blameworthy in the last, he should not be deprived of any

benefits including the salary of the promotional post.’

8. In the present case the respondents are responsible for not
writing ACRs of the applicant when he was actually working.

Refusal to grant him deemed date of promotion presupposes that his
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ACRs for the period, when he was on duty would have been below
par. The presumption is obviously without any basis. If the ACRs of
the period when the applicant was working were not written, the
applicant cannot be blamed for that. If his juniors were promoted as
Senior Clerk, he cannot be granted deemed date, just because the
respondents did not ensure that the Applicant’s ACRs were written

for the relevant period, or at least part of it.”

9. I have perused the record furnished by the applicant as well as the
affidavit in reply filed by the respondents. The order regularizing his
period of suspension has been issued on 5.5.2016 and the DPC has been
held on 20.4.2018. The DPC was very well aware that the period of
suspension has been regularized by order dated 5.5.2016. The ACRs for
the period from 2003-2007 were not written, the respondents could have
definitely taken action to rectify the same. Instead of discharging the
responsibility by the concerned, the DPC has penalized the applicant for
no fault of him for non-completion of his ACRs for the period from 2003-
2007 when he was under suspension. The order dated 5.5.2016 has
regularized his period of suspension from 12.7.2002 to 25.1.2008 and
provided him necessary increments and other financial benefits. It was
also incumbent on the concerned to write his ACRs for the relevant period

and make them available to the DPC for consideration.

10. As observed by the Hon’ble Bombay High Court in Amrut Pusaji
[lme Vs. State of Maharashtra & Anr, 2007(6) Mh.L.J. 330 (supra), I have
no hesitation to come to the conclusion that the impugned order issued on
17.10.2018 has been issued without application of mind and is therefore

illegal.

11. The impugned order dated 17.10.2018 is quashed and set aside.

The respondents are directed to consider extending the benefit of Second



7 O.A. No.317 of 2019

Time Bound Promotion to the applicant from 1.10.2006 by doing the
needful including writing his ACRs and holding DPC again within a period
of three months from the date of issue of this order. OA is disposed off

accordingly with no orders as to cost.

(P.N. Dixit)
Vice-Chairman (A)
11.9.2019

Dictation taken by: S.G. Jawalkar.
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