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      Shri P.N. Dixit, Member (A)   
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J U D G M E N T 

 

1. Heard Shri M.D. Lonkar, learned Advocate for the Applicant and Ms. 

S.P. Manchekar, learned Chief Presenting Officer for the Respondents. 

 

Brief facts: 

 

2. The Applicant who was working as Police Sub Inspector resigned on 

13.2.2007.  On 14.2.2012 the Applicant requested for his reinstatement.  

On 12.11.2012 he was reinstated.  The order dated 12.11.2012 reinstating 

him stated as under:- 

“1½ R;kaP;k fouarhpk ‘kklukus loZd”k fopkj d#u egkjk”Vª ukxjh lsok ¼fuo`Ùkh osru½ fu;e & 1982 
e/khy fu;e 46¼4½¼lh½ f’kFkhy d#u “,d fo’ks”k ckc” Eg.kwu iksyhl mifujh{kd Jh- vt; 
jktkjke f’kans ;kauh osruJs.khP;k T;k VII;koj jkthukek fnyk gksrk-  R;k VII;koj R;kauk ‘kklulsosr 
iqu%LFkkfir dj.;kr ;sr vkgs- 

 
2½ iksyhl mifujh{kd Jh- vt; jktkjke f’kans dk;ZeqDr >kY;kiklwu iqUgk dk;ZHkkj ?ksbZi;Zarpk dkyko/kh 

egkjk”Vª ukxjh lsok ¼fuo`Ùkh osru½ fu;e & 1982 e/khy fu;e 46 ¼6½ T;k rjrqnhuqlkj {kekfirk 
dj.;kr ;sr vkgs-” 

(Quoted from page 70 of OA) 

 

3. In pursuance of the same, Respondent no.2 has passed posting 

order dated 3.12.2012.  Relevant portion of the same is as under: 
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“1- R;kaP;k fouarhPkk ‘kklukus loZd”k fopkj d#u x`gfoHkkx] ‘kklu fu.kZ; Ø-vkjbZ,u 0312@iz-Ø-
115@iquZcka/k.kh 16@iksy&5 c] fn- 12 uksOgsacj] 2012 vUo;s egkjk”Vª ukxjh lsok ¼ fuo`Ùkh osru½ 
fu;e & 1982 e/khy fu;e 46¼4½¼lh½ f’kFkhy d#u “,d fo’ks”k ckc” Eg.kwu iksyhl mi fujh{kd 
Jh- vt; jktkjke f’kans ;kauh osru Js.khP;k T;k VII;koj jkthukek fnyk gksrk R;k VII;koj R;kauk 
‘kklu lsosr iqu%LFkkfir dsys vkgs-  rlsp iksyhl mi fujh{kd Jh- vt; jktkjke f’kans dk;ZeqDr 
>kY;kiklwu iqUgk dk;ZHkkj ?ksbZi;Zarpk dkyko/kh egkjk”Vª ukxjh lsok ¼ fuo`Ùkh osru½ fu;e & 1982 
e/khy fu;e 46¼6½ P;k rjrqnhuqlkj {kekfir dsyk vkgs- 

 
2- Jh- vt; jktkjke f’kans] iksyhl mi fujh{kd ;kauk ‘kklukus lsosr iqu%LFkkfir dsys vlY;keqGs R;kaph 

iqu%LFkkiuauarj jkT; xqIrokrkZ foHkkx] egkjk”Vª jkT;] eaaaaqcbZ ;sFks l|k fjDr vlysY;k inkr fu;qDrh 
dj.;kr ;sr vkgs-” 

 (Quoted from page 72 of OA) 

 

4. Thereafter his seniority was fixed by Respondent no.2 by order 

dated 4.1.2013.  The relevant portion of the same is as under: 

 

 “Ikksyhl mifujh{kd vt; jktkjke f’kans ;kaP;k jkthukE;keqGs fn-1@1@2012 P;k iksyhl mifujh{kd T;s”Brk 
lwphr R;kaP;k ukokleksj T;s”BrkØekad n’kZfo.;kr vkysyk uOgrk-  vkrk mijksDr ueqn ‘kklu fu.kZ;krhy 
rjrqnh y{kkr ?ksowu iksyhl mifujh{kd vt; jktkjke f’kans ;kaph iksyhl mifujh{kd laoxkZP;k ,dfp= T;s”Brk 
lwphr iq<hy izek.ks uksan ?ks.;kar ;sr vkgs- 

 
fnukad & 1@1@2012 pk T;s”Brklwphfnukad & 1@1@2012 pk T;s”Brklwphfnukad & 1@1@2012 pk T;s”Brklwphfnukad & 1@1@2012 pk T;s”Brklwph    

    

T;s-lw-  
v-Ø- 

Uko izoxZ Hkjrh fnukad  eqG ftYgk lsokfuo`Rr 
fnukad 

58 v..kklkgsc ekjksrh cks#Ms ¼ljGlsok½ [kqyk 15@09@1993   
 vkuar efgirjko dqyd.khZ  ¼ljGlsok½ [kqyk 15@09@1993 chM 31@7@2028 
58&vs vt; jktkjke f’kans¼ljGlsok½ [kqyk 15@09@1993 eqacbZ 31@4@2030 
 Ikzeksndqekj ij’kjke ‘ksokGs ¼ljGlsok½ [kqyk 15@09@1993 eqacbZ  
 izfni ia<jhukFk FkksiVs ¼ljGlsok½ [kqyk 15@09@1993 eqacbZ 28@2@2017 
59 Ckthjko egknso iksokj ¼ljGlsok½ [kqyk 15@09@1993 dksYgkiwj 30@6@2015” 

 

(Quoted from page 73 of OA) 

 

5. On the basis of his restoration he was promoted in a provisional 

manner to the post of Assistant Police Inspector by order dated 26.2.2013 

(Exhibit X page 74 of OA).  A proposal was sent by Respondent no.2 to 

Respondent no.1 to provide the Applicant the deemed date of promotion to 

the post of Assistant Police Inspector.  While scrutinizing the proposal the 
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Respondent no.1 in consultation with Finance Department made following 

observations in the GR dated 17.4.2017: 

 

“4-  Jh- vt; f’kans ;kauh inksérhuarj fnukad 11 ekpZ 2013 P;k vtkZUo;s lsok T;s”Brsuqlkj lgk;d 
iksyhl fujh{kd inkpk ekuho fnukad eatwj dj.;kph iksyhl egklapkydkadMs foukarh dsyh-  iksyhl 
egklapkydkauh R;kaP;k ekuho fnukadkpk izLrko fnukad 9 ,fiz= 2013 P;k i=kUo;s ‘kklukP;k eatqjhlkBh lknj 
dsyk-  lnj izLrkokP;k Nkuuhvarh Jh- vt; f’kans ;kauk lsosr iqu % LFkkfir dj.;kiklwu R;kauk inkérh ns.;kr 
;sbZi;Zar pqdhph dk;Zokgh >kY;kP;k [kkyhy ckch fun’kZukl vkY;k vkgsr -------- 
 

1- Jh- vt; f’kans ;kauk osru Js.khP;k T;k VII;koj jkthukek fnyk gksrk] R;k VII;koj R;kauk ‘kklu 
lsosr iqu % LFkkfir dj.;kr vkys vkgs- gs egkjk”Vª ukxjh lsok ¼ fuo`Ùkhosru½ fu;e 1982 
e/khy fu;e&46¼1½ P;k rjrqnhuqlkj ,[kk|k lsospk fadok inkpk jkthukek fnY;keqGs iwohZP;k 
lsospk gDd xekoyk tkrks-  ;k rjrqnhuqlkj jkthukek fnY;kl iwohZP;k lsosoj fuo`Ùkhosru vuqKs; 
ukgh] vlk&fu.kZ; ek- mPp U;k;ky;] eaqcbZ ;kauh lh-Mh-eksjs ;kaP;k ;kfpdk Øekad& 2713 @ 
2000 e/;s fnukad 3 tqyS 2000 jksth fnyk vkgs-  
 

2- Hkkjrh; lafo/kkukP;k vuqPNsn&309 e/;s fnysY;k vf/kdkjkpk okij d#u] fnukad 1 uksOgsacj 
2005 iklwu jí dsysyh egkjk”Vª ukxjh lsok ¼ fuo`Ùkhosru ½ fu;e]1982 vkf.k ;k fu;ekrhy 
dk;ns’khj rjrwn o R;kojhy ek-mPp U;k;ky;kpk fu.kZ; fopkjkr ?ksrk] Jh- vt; f’kans gs 
fuo`ÙkhosruklkBh ik= ukghr- 
 

3- Rlsp R;kauk lsosrwu dk;ZeqDr dsY;kiklwu iqUgk lsospk dk;ZHkkj ?ksbZi;Zarp R;kapk lsok[akfMr 
dkyko/kh {kekfir d#u rks vgZrkdkjh lsok Eg.kwu fg’kksckr ?ks.;kr vkyk vkgs-  gs egkjk”Vª 
ukxjh lsok  ¼ fuo`Ùkhosru ½ fu;e 1982 e/khy fu;e&46¼6½ P;k rjrqnhuqlkj vuqKs; ukgh- 

 

4- Jh- vt; f’kans ;kaph iksyhl mifujh{kd inkojhy ewG T;s”Brk vckf/kr Bso.;kr vkyh vuqKs; 
ukgh- 
 

5- fuo`Ùkhosru fu;ekuqlkj fo’ks”k ckc Eg.kwu lsosrhy [kaM {kekfir d#j iwohZph lsok fuo`ÙkhosrukFkZ 
xkzg; /k#u iqufuZ;qDrh dj.;kl ekU;rk ns.;kP;k fu.kZ;kP;k vk/kkjs Jh- vt; f’kans ;kauk osrukps 
brj ykHk mnkgj.kkFkZ osru laj{k.k] T;s”Brk] ekuho fnukad bR;knh vuqKs; ukghr- 

 

‘kklu fu.kZ;‘kklu fu.kZ;‘kklu fu.kZ;‘kklu fu.kZ;    

 ‘kklu fu.kZ;] x`g foHkkx fnukad 12-11-2012 vf/kØfer dj.;kr ;sr vkgs- 

2- Jh- vt; jktkjke f’kans ;kaph fnukad 15 vIVsacj 1993 jksth ljGlsosus iksyhl nykr iksyhl 
mifujh{kd inh use.kwd >kyh gksrh-  iksyhl izf’k{k.kkuarj R;kaph c`gUeaqcbZ iksyhl nykr fu;qDrh dj.;kr vkyh 
gksrh-  Jh- vt; f’kans ;kauh fnukad 14 es 2017 jksth iksyhl vk;qDr]c`gUeqaacbZ ;kaP;kdMs dkSVqafcd vMp.khP;k 
ikÜoZhHkwehoj iksyhl mifujh{kd inkpk fnysyk jkthukek iksyhl vk;qDrkauh Lohdkjyk gksrk-  egkjk”Vª ukxjh 
lsok ¼ fuo`Ùkhosru ½ fu;e] 1982 e/khy fu;e&46¼4½¼lh½ e/khy rjrqnh f’kFkhy d#u] ,d fo’ks”k ckc 
Eg.kwu Jh- vt; f’kans ;kauh ewG laoxkZ iksyhl mifujh{kd inh fnukad 4 fMlsacj] 2012 jksth dk;ZHkkj 
fLodkjyk vlY;kus] fnukad 4 fMlsacj] 2012 jksTkh [kkyhy vVhaP;k v/khu jkgwu fnukad 12 uksOgsacn] 2012 
jksth iqufuZ;Drh dj.;kr ;sr vkgs- 
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1- Jh- vt; f’kans ;kaph iquZfu;qDrh iksyhl vifujh{kd ;k inkojhy fu;qDrh lsok T;s”BrsP;k 
iz;kstukFkZ uohu fu;qDrh vlsy-  R;kauk iqohZP;k lsosP;k lsok T;s”Brspk dks.krkgh ykHk 
vuqKs; vl.kkj ukgh- R;kaph iqufuZ;qDrh ‘kqU; T;s”Brsoj o iksyhl mifujh{kd inkl fofgr 
dsysY;k osrulajpusrhy fdeku osrukoj fufÜpr dj.;kr ;sr vkgs- 

 
2-  Jh- vtl f’kans ;kapk jkthukek vaeykr ;s.;kph rkjh[k vkf.k jkthukek ekxs ?ks.;kl 

ijokuxh fnY;keqGs rs dkekoj :tw gks.;kph rkjh[k ;k njE;kupk dkekojhy vuqifLFkrhpk 
dkyko/kh egkjk”Vª ukxjh lsok ¼fuo`rhosru½ fu;e] 1982 e/khy fu;e 46¼6½ uqlkj 
{kekfir dj.;kr ;sr vlwu] lnjgw [kafMr dkyko/kh o R;kiwohZpk lsok dkyko/kh gk 
dks.kR;kgh lsok fo”k;d iz;ksyukFkZ vgZrkdkjh lsok Eg.kwu fg’kksckr ?ksryk tk.kkj ukgh- 

 
3-  Jh- vt; f’kans ;kauh fnaukd 14 es 2007 jksth oS;fDrd dkj.kklkBh jkthukek fnyk 

vlY;keqGs] egkjk”Vª ukxjh lsok ¼fuo`rhosru½ fu;e] 1982 e/khy fu;e&46¼1½ uqlkj 
R;kauh R;akP;k iwohZP;k lsosojhy gDd xekoyk vkgs- R;kqeGs rs iqfufuZ;qDrh >kY;kaurj 
izR;{k :tw gksbZi;ZarP;k Eg.ktsp fnukad 15 lIVsacj 1993 rs 3 fMlsacj 2012 P;k lsosoj 
R;kauk dks.krsgh ykHk vuqKs; Bj.kkj ukghr- 

 

3- Jh- vt; f’kans ;kaP;k T;s”Brk o inksérhps vuqØes fnukad 4 tkusokjh 2013 o 26 Qscqzokjh 2013 

jksthps vkns’k iksyhl egklapkyd] egkjk”Vª jkT;] eaqcbZ ;kauh rkRdkG jí dj.;kph dk;Zokgh djkoh- rlsp Jh- 

vt; f’kans ;kaP;k osru] T;s”Brk bR;knh izdj.kh [kkyhy lwpukaps ikyu dj.;kr ;kos o dsysY;k dk;Zokghpk 

vgoky ‘kklukl lknj dj.;kr ;kok- 

 

i. Jh- vt; f’kans ;kaps osru] rs iqufuZ;qDrhuarj ‘kklukP;k lsosr :tw >kY;kP;k fnukadkiklwu lgkO;k 
osru vk;ksxkP;k vuq”kaxkus iksyhl mifujh{kd inkl fofgr dsysY;k osru lajpusrhy fdeku osrukoj 
o ‘kqU; T;s”Brsoj fufÜpr dj.;kr ;kos- vfrfjDr iznkukph olqyh dj.;kr ;koh- 

ii. Jh- f’kans ;kauk iwohZP;k lsosps dks.krsgh ykHk tls osru laj{k.k] osruok<h] jtk lsokarxZr vkÜpkflr 
izxrh ;kstuk] tqus fuo`rhosru fu;e vu`Ks; jkg.kkj ukghr- 

iii. Jh- f’kans ;kauk iqufuZ;qDrhP;k fnukadkiklwu ifjHkkf”kr va’knku fuo`rhosru ;kstuk ykxw jkghy- 
R;kuqlkj R;kaps ;k ;kstusps [kkrs m?kM.ks] R;kaP;k osrukrwu v’kanku tek dj.;kckcrph dk;Zokgh 
dj.;kr ;koh- 

iv. Jh- f’kans ;kaps Hkfo”; fuokZg fu/kh [kkrs vlY;kl] fofgr dk;Zi)rh voyacwu rs can dj.;kr ;kos-  
R;kauk ifjHkkf”kr va’knku fuo`rhosru ;kstusP;k [kkR;koj Hkfo”; fuokZg fu/khP;k njkizek.ks O;kt 
feG.kkj vlY;keqGs R;kaP;k Hkfo”; fuokZg fu/kh [kkR;koj O;kt ns.;kr vkys vlY;kl rs ‘kklukdMs 
tek dj.;kph dk;Zokgh djkoh- 

(Quoted from page 201-204 of OA) 

 

6. The Applicant has challenged the above GR dated 17.4.2017 with 

the following prayers: 
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“15(a) This Hon’ble Tribunal be pleased to hold and declare that the impugned 

Government Resolution dated 17.4.2017 issued by Respondent no.1 as 

illegal and bad in law and the same be quashed and set aside with all 

consequential service benefits in favour of the present Petitioner.” 

(Quoted from page 24 of OA) 

 

7. In support of the same, learned Advocate for the Applicant has 

furnished following grounds: 

 

“7.1(f) The petitioner submits that neither any show cause notice is issued 

nor rules of natural justice have been observed while issuing the 

impugned GR dated 17.4.2017. 

 

(g) The impugned GR dated 17.4.2017 is prima facie arbitrary and 

malafide in nature and thus violative of the provisions of Article 14 of 

the Constitution of India, in as much as, identically placed police 

officer viz. Shri Gopinath Patil, who initially joined the police force as 

PSI in 1983 resigned on 31.12.1997, which was accepted on 

10.2.1998 and is reinstated vide GR dated 23.5.2002.  On top of it, 

deemed date of promotion is also accorded in his favour with 

consequential monetary benefits.  It is not open for the Respondents 

to discriminate the petitioner and as a matter of record, being 

identically placed police officer like Shri Gopinath Patil, the Petitioner 

is also entitled to receive the same treatment.  It is also not the case 

of the Respondents that wrong/illegal order was passed in the case 

of Shri Gopinath Patil.” 

(Quoted from page 21-22 of OA) 

 

8. The learned Advocate for the Applicant relies on following judgments 

to support above arguments: 

 

(1) M/s. Motilal Padampat Sugar Mills v. State of Uttar Pradesh 

& Ors. 1979 AIR 621 : 1979 SCR(2) 641.  Relevant portion of the 

same is as under: 

 

“Whatever be the nature of the function which the Government is 

discharging, the Government is subject to the rule of promissory estoppels 

and if the essential ingredients of this rule are satisfied, the Government 

can be compelled to carry out the promise made by it.  We are, therefore, of 
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the view that in the present case the Government was bound to exempt the 

appellant from payment of sales tax in respect of sales of vanaspati effected 

by it in the State of Uttar Pradesh for a period of three years from the date of 

commencement of the production and was not entitled to recover such sales 

tax from the appellant.” 

(Quoted from page 300 of OA) 

 

(2) Shri Bhaskar D. Sanap v. The State of Maharashtra, OA 

No.318 of 2002 decided on 1.10.2002 by this Tribunal.  Relevant 

portion of the same is as under: 

 

“21. It is not pointed out before us that the Respondents had 

exercised the powers vested in it specifically by any statute or 

that the same is conferred on it by necessary implication.  In 

the absence thereof, we have to hold that the Respondents 

had exercised the said power without any jurisdiction.  The 

same can be ignored as non-est.” 

 

(3) RA No.49 of 2002 & Ors. was filed by the State of 

Maharashtra in this Tribunal against the order dated 1.10.2002 in 

OA No.318 of 2002 & Ors..  However, the same was dismissed by 

order dated 20.2.2003 confirming the decision in OA. 

 

(4) Writ Petition No.6839 of 2003 and Writ Petition No.7407 of 

2003 were filed by the State of Maharashtra in the Hon’ble High 

Court challenging the order dated 1.10.2002 in OA No.318 of 2002 

and order dated 20.2.2003 in RA No.49 of 2002.  The Hon’ble High 

Court in its order dated 13.3.2008 observed as under: 

 

“4.  Perusal of the orders of MAT both in the original application, and in the 

review petition shows that the MAT has given cogent reasons for making the 

orders. There can be no doubt that the order cancelling the order, giving 

deemed date of promotion to Mr. Sanap, could have not been made without 

giving Show cause notice to Mr. Sanap. Therefore, in our opinion no 

exception can be taken to the orders passed by MAT setting aside the order 

which were impugned before it. In our opinion the only question that needs 
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to be considered is whether MAT should have given liberty to the State 

Government to issue show cause notice and then make the order. In our 

opinion the Government of Maharashtra was not entitled to any liberty 

because of two circumstances one passage of time, because even if it is 

assumed though the MAT has held that the Government does not have 

power of review, that the government had power of review but that power 

has to be exercised within a reasonable time. The Government had made 

order giving deemed date of promotion in the year 1994 nobody challenged 

that order and the order withdrawing that deemed date of promotion has 

been made in the year 2002. In our opinion the Government of Maharashtra 

was not at all justified in exercising the power of review after lapse of such 

a long time Secondly, the petitioner has been given further promotion in the 

year 1998 itself on the basis of deemed date of promotion. Therefore, it is 

obvious that not only the deemed date of promotion was given by the 

Government of Maharashtra but the Government of Maharashtra has acted 

upon it and gave further promotion to Mr. Sanap. Nobody either challenged 

the order given deemed date of promotion and change the placement in the 

seniority list or the promotion to the post of Additional Collector in the year 

1998. Granting liberty to the State Government would have involved in 

unsettling the entire situation. In our opinion therefore, the MAT was 

perfectly justified in not granting liberty to the State Government.”  

 

9. The Ld. Advocate for the Applicant draws our attention to the 

following facts in the present case.  The Applicant was reinstated and 

promoted on 12.11.2012.  However, the order cancelling his reinstatement 

and promotion was issued on 17.4.2017.  Thus, there was a delay of more 

than four years which is considerably long period.  He reiterates while 

issuing the impugned order no show cause notice was issued to the 

Applicant which was against the principles of natural justice.  Ld. 

Advocate for the Applicant mentions that this is well settled principles of 

natural justice and therefore violation of the same establishes that this 

order was arbitrary and therefore needs to be set aside. 

 

10. Though the Applicant had made General Administration 

Department as Respondent no.3 and Finance Department as Respondent 

no.4, no reply has been filed on behalf of them.  The matter was agitated 

and replied only by Respondents no.1 and 2.  The Respondent no.1 in 

their affidavit states as under: 
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“5.  With reference to contents of Paragraph 6.31, I say and submit that 

Respondent no.1 rendered the opinion of Law & Judiciary Department as 

per the opinion of Respondent no.3.  As the Law & Judiciary Department 

opined in support of order and views expressed by Respondent No.4, the 

Respondent no.1 once again referred the matter to Respondent no.3 in 

accordance with the views of Law & Judiciary Department for further 

consequent action. As per request made by Respondent No.1, the 

Respondent no.3 thoroughly opined to follow the instruction of  Respondent 

No.4 and accordingly cancelled the previous views expressed in order to 

sanction deemed date of petitioner. Hence, Respondent no.1 has issued 

Government Resolution  in accordance with the views expressed by 

Respondent No.3 & 4 as well as  Law & Judiciary Department, dated 

17.04.2017 in order to take away all the undue benefits given to the  

Petitioner and consequently cancelled the Government Resolution dated 

12.11.2012.  The Government Resolution dated 17.04.2017 states that the 

petitioner would not be entitled for any benefits of the past service and 

seniority.  The Petitioner is re-appointed on the lowest pay-scale on the post 

of Police-Sub-Inspector  and on zero basis seniority.  The interregnum period 

of the petitioner is held as non-qualifying service vide the said Government 

Resolution.  I say and submit that Respondent No.1 also directed 

Respondent no.3 to immediately cancel the orders regarding the seniority 

and promotion of the Petitioner, dated 04.01.2013 and 26.02.2013. 

 

6.  With reference to contents of Paragraph 7.1(a), I say and submit that the 

claim of the petitioner that the Respondent no.1 has no power to review 

Government Resolution dated 17.04.2017 is baseless.  The Respondent 

No.1 has all the powers to review, cancel or recall the orders of all the 

employees appointed in the Police Department as the Administrative Head. 

 

7.  With reference to contents of Paragraph 7.1(b), I say and submit that as per 

rule 4 of the Maharashtra Civil Services (Pension) Rules, 1982, the 

Government has got the powers to relax any of the rules if it is satisfied that 

the operation of any of these rules causes or is likely to cause undue 

hardship in the case of any Government servant. From the provisions of the 

said Rule 4, it becomes clear that the powers of Relaxation of rules are to be 

exercised by the Government only if it is satisfied that any of the pension 

Rules causes undue hardship to the Government servant.  I say and submit 

that the petitioner has tendered his resignation from his post and it has 

become effective on14.05.2007. The petitioner was not in any hardship and 

not able to produce any documentary evidence to show that he was in any 

hardship. 

 

8.  With reference to contents of Paragraph 7.1(c), I say and submit that as per 

the provisions of the said Rule 46(4), Public Interest is the sole ground which 
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is available to the Government to take any of the person who had resigned 

from the service, back in the Government services. No other criteria is 

mentioned in entire provisions. 

 

9.  With reference to contents of Paragraph 7.1(d), I say and submit that the 

petitioner claims that he is not only covered by the doctrine of promissory 

estoppel but is also covered by the doctrine of legitimate explanation but the 

claim of the petitioner is unwanted and illegal. The clause (c) of sub-rule (a) 

of Rule 46 clearly shows that the period of absence from duty between the 

period of resignation becoming effective and allowing to resume the duty, 

shall not be more than ninety days. The period of absence of the petitioner 

between the date on which the resignation become effective and the date on 

which he is allowed to resume the duty is beyond ninety days.  It is almost 

five years which is not in consonance with the provisions of said Rule.  

Hence the claim of petitioner of doctrine of promissory estoppel is equally 

injustfiable to those employees who were in continuous service and due for 

seniority at the place of petitioner.  

 

10.  With reference to contents of Paragraph 7.1(e), I say and submit that the 

Government Resolution dated 12.11.2012 by which the petitioner is taken 

back in the service, is issued in order to reinstate the petitioner. The said 

order is issued under the provisions of section 46 (4) (c). The said provision 

does not speak of reinstatement of a person who had earlier resigned from 

his post from the government service. This provision deals with taking the 

person back in service in the public interest and on the condition mentioned 

in sub-rule (a).  Hence, the said order dated 12.11.2012 cannot be 

considered as re-instatement but purely re-appointment. I say and submit 

that as per the provisions of sub rule (6) of the Rule 46 of the Pension Rules, 

the period of interruption cannot be counted as qualifying service.   

 

11.  With reference to contents of Paragraph Nos. 7.1(f) to (j) & 7.2, I say and 

submit that the Government Resolution is quite justifiable and non-violative 

of the provisions of Article 14 of the Constitution of India as according to 

sub-rule (b) of Rule 46 of the Pension Rules, the period of interruption in the 

service shall not count as qualifying service. There are innumerous 

examples where the interruption in services is not counted as qualifying 

service. I say and submit that the petitioner’s claim is completely unfair as 

he had willingly resigned from his service and was absent for his duty and 

now he want to claim for such benefit of the service which he has not 

performed. Hence, the Government Resolution dated 17.04.2017 is very 

just, legal and fair as per the provisions in the law.” 

(Quoted from page 306-310 of OA) 

 

11. The issues for consideration are as follows: 
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(1) The order of reinstatement issued in 2012 and the order cancelling 

the same has been issued in 2017 that is after 4 ½ years.  Therefore, 

whether the Government has exercised its authority of reviewing its 

earlier order within reasonable period? 

 

(2) The impugned order has been passed without issuing show cause 

notice to the Applicant and therefore whether it is violative of the 

principles of natural justice? 

 

(3) Whether there is justification for discrimination against Applicant by 

Respondent no.1? 

 

Discussion and findings: 

 

12. As far as the power of review by the competent authority is 

concerned, the Respondent no.1 is certainly competent to make review of 

its orders.  However, as clarified by the Hon’ble High Court in WP 

No.6839/2003 and WP No.7407/2003 (supra), the Government must 

exercise the authority of review within a reasonable time. In the present 

case the review has been made after prolonged period of 4 ½ years and no 

justification has been furnished in support of this undue delay.  Therefore, 

the finding is negative as far as issue no.1 is concerned. 

 

13. While issuing the order, for reasons which have not been disclosed, 

the Respondent no.1 has not issued show cause notice to the Applicant.  

This is certainly against the principles of natural justice. 

 

14. The Applicant has referred to the case of Shri Gopinath Patil who 

was having similar circumstances.  Reply given by the Respondents is 

completely silent regarding the same.  The Respondent has thus failed to 

refute Applicant’s pleadings as regards discrimination against the 

Applicant. 
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15. Thus it is evident that the Government has issued the impugned 

order after having acquiesced with the order sought to be reviewed.  

Reasons towards the delay have not been explained.  Similarly, it is 

beyond comprehension why the Respondent no.1 has issued the order 

without issuing show cause notice to the Applicant.  The Respondent no.1 

also does not reply to the allegations of discrimination against the 

Applicant. 

 

16. In view of the above, OA is allowed in terms of prayer clause 15(a).  

No order as to costs. 

 

 

          Sd/-     Sd/- 

(P.N. Dixit)     (A.H. Joshi, J.) 
Member (A)         Chairman 

     18.3.2019                18.3.2019 
 

Dictation taken by: S.G. Jawalkar. 
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