IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI
ORIGINAL APPLICATION NO.313 OF 2018
DISTRICT : MUMBAI

Shri Ajay Rajaram Shinde, )
Age about 46 years, Assistant Police Inspector, )
State Intelligence Department, Office of Director )
General of Police, Maharashtra State, Colaba, Mumbai )
Having residential address as A-2/94, Arujna, )

Godrej Garden Enclave, Pirojsha Nagar, Vikhroli (E), )

Mumbai 400079 )..Applicant
Versus
1. Government of Maharashtra, )

Through Additional Chief Secretary, )

Home Department, Mantralaya, Mumbai )

2. Director General of Police, )

Old Council Hall, S.B.S. Marg, Colaba, Mumbai )

3. Government of Maharashtra,
Through Principal Chief Secretary,

General Administration Department,

~— N~ e

Mantralaya, Mumbai

4. Government of Maharashtra, )
Through Principal Secretary, )

Finance Department, Mantralaya, Mumbai )..Respondents
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Shri M.D. Lonkar — Advocate for the Applicant
Ms. S.P. Manchekar — Chief Presenting Officer for the Respondents

CORAM : Shri Justice A.H. Joshi, Chairman
Shri P.N. Dixit, Member (A)

RESERVED ON : 14th March, 2019

PRONOUNCED ON : 18th March, 2019

PER : Shri P.N. Dixit, Member (A)

JUDGMENT

1. Heard Shri M.D. Lonkar, learned Advocate for the Applicant and Ms.
S.P. Manchekar, learned Chief Presenting Officer for the Respondents.

Brief facts:

2. The Applicant who was working as Police Sub Inspector resigned on
13.2.2007. On 14.2.2012 the Applicant requested for his reinstatement.
On 12.11.2012 he was reinstated. The order dated 12.11.2012 reinstating
him stated as under:-

“9)  i=n faedtan endeet Jdwu iar w5a AgRe AwRt Aat (g Ade) FRE - 99¢R

Felia e 9&(8)(RM) Rrlia wsa “ve Adw a@” /o diei 3ufriams st 3e
ASTRIA 32 Afett AqAYM AT TTAT@R ASNAHAT el lal. =& TTATER Al MIAAAAA
Q- 2R0MUA B0 A G-

R) et 3uferiates st e IR it BRiATd SENURIA Jeg! BRIHR dguaat dlaaed
FERIE, AR A (et ddat) o= - 9¢R el owrat 94 (&) S RGAFAR gw@fua

HITATE A 313.”
(Quoted from page 70 of OA)

3. In pursuance of the same, Respondent no.2 has passed posting

order dated 3.12.2012. Relevant portion of the same is as under:



“9.

O.A. No.313 of 2018

iz fEdian artes Adeu ar wsat ke, e ot 6.31gus 0392 /u.s.
998/gaaieTl 9§ /dc-8 &, &. 92 ARG, 092 3T AZREE, AWK Adl ( gt dae)
RIA - 9%¢R Al oA 84 (¥) (M) Blie woat “vep [y s’ FzUE it 3u Freigs
sit. 3 ISR {32 At das YU AT cT=ATER ST Al Bl &1 TR =Aiell
A AAA Yt RMUA DA M. AT UetA 3 frdlates . 3w IemE B wrigea
SCURIEA Joal HRIHMR BFwiaa dierash #AgRg anRt Aar ( fFgeh ada) frm - 9%¢R
At o & (&) N RIHTAR @THIUA BTl 3E.

AN, e ASRA Rie, NeltA 3 ietes aAiet At Add Yai:-2uMUd Bet SrAcAHB AT
Jal: RNUEGR A AL [0, FAFREE, A, F{Te AA Fen Raa srictea uad gt

BRI Ad 3.

(Quoted from page 72 of OA)

4. Thereafter his seniority was fixed by Respondent no.2 by order

dated 4.1.2013. The relevant portion of the same is as under:

“diettA 3ulerdiers 3R ACRE Rie Az AstereEgss €.9/9/2093 =1 WA ulRIekb Sl
JAA R AARHAR SAGAGHA D AT 3cten a@dA. 3l 3WRFd FHE A fetvtznetiat
RIR A A WA 3ufeRiatd 3 AERHA Bt Afh diet 3ufiews Faotzn vatum st
JAA gt U Sie qudid Ad 3NE.

festies - 9/9/2092 A RSARTEL

RA.Y, | e gast | awel featiee o Bicgl | Aattad
31.5. et
8¢ SUARE AR S (FBAA1) Fe | 99/0%/9%%3
3Ed AlBURE Geedt (FRSBAA) | FeW | 99/08/9%%3 | dig 39/9/R03¢
8- | e IERA R (FResaan) J[A | 98/0%/9%%3 | H=@ 39/8/2030
JAIGHAR WRRH Adl (FesAd) | Few | 99/0]/9%%3 | Hag
iU detene 2iue (FeAd) J[A | 9%9/0%/9%%3 | Hag R¢/R/R0909
9 TS(R1E FAGIRd WAR (FBAa!) FAT | 98/0%/9%%3 | W | 30/5/099”
(Quoted from page 73 of OA)
S. On the basis of his restoration he was promoted in a provisional

manner to the post of Assistant Police Inspector by order dated 26.2.2013

(Exhibit X page 74 of OA).

A proposal was sent by Respondent no.2 to

Respondent no.1 to provide the Applicant the deemed date of promotion to

the post of Assistant Police Inspector. While scrutinizing the proposal the
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Respondent no.1 in consultation with Finance Department made following

observations in the GR dated 17.4.2017:

“g. ot s BRI Al tdEdEER Raid 99 A™ 2093 2 3ETEA AA SABATAR AGRID
et oRlete e AEla G FoR weudl dicitel AgRidethics [detidt detl. Qe
FERACTeb el cAie Hela etiepra Uz {Eaties { Tils 2093 =1 UslieaRl AR FHSAAC Ale

Sell. AGR YA BleEiaict . 3t Rid Al Add gat : RnfUd BRAURIE =Aial UeTic Jud
AU gevtelt BRIAE SN Jetet sralt fergelamt sne=n g . ......

9. sit. 3te1 132 Afen ddat AviRN AT TR ASHAHAT Bt Blal, =&AT TR =Afell QA
AAA GA : ROMUA FHOAE 3t 3B & FAGREE, ABR! Al ( Fgdidaa) T=at 9%¢R
Al FTEd-9&(9) =N RINFAR THEN Ada fepan uaman Tsteren Reands gt
AT P @A Sl A RIAFAR AR oA g AR Frgeiidaat s
A, -t AL 3@ =R, Hag At RNA.AR Aten wtaewt HHiw- 2993 /
R000 A& featieh 3 et 000 AN el 3E.

R, HRAW™ AlwE=n gwE-30R A el stdRE awR w56, Gaiw 9 AlgEr
00 URJA 3F deicl AFREE, AR Al ( Frgeidas ) free, 9%¢R suft = erendia
FRRMR R @ A AL3A erRna ot fara dar, st s B 2
igiddeet ust stEa.

3. AT el A BRIFTA DRURGA Yogl Adq FRINR aFwdaa i Aaratsa
HleTael 2 FBA A BEABR! AA FUE Bl BRI 3 3R, 8 FAFRIL,
AER A ( Tgdaa ) B 9R¢R AN T -84 (&) 2N RIATAR R AE.

Q. . 3 R AN dietA UGS TERIc o SUSal A SauId STEll SR
A,

8. Fgdiade FreEgar fadu o U@ Adda Fis eEita w52 g At Tgdiadaned
IMEA &5 Yateierelt HUH AT ueet ferotenzn 3uem sft. 3w R atien daena
SR e 3REONR A F_M0, SASal, AR [&aties SeAE IRl AEA.

A ferui
onat fotut, oy faetet fEstics 92.99.209R 3iftEplAa wevad Aa 3R,

R. . e IERA B AR Kaie 99 R 9%9%3 s FpAdA UiehA Falld TR
Juferfiares udt SAAUD ek B, diet afRieiEER i geeaiss Aot aenid Pryard avena atet
Bict. sR. s Rie et et 98 A 090 Ash dichA YT, JeTe ARNDS Dig D ST
wedtegEiar dictiA 3uferiate Ut Retet Asherat WetA gddictt FNBR Sldl.  AFRIL, ALK
Aa ( Faddaa ) T, 9%¢R At frma-84 (8)(F) Aefie g Reliet w5, ve fadw s
FuE st e Bk At g Aot dieliw ufrize u@ Raiw © Bdw, 092 Jsh HRHR
Ramren 3R, e ¢ B, 2092 st Feta sEt=n sl G Giw 92 Agas, 09
At gaAfcard Bvend Ad @,
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9. R 3EE R Aif geafgad detia suftrizes @ weadia Fegad Ja Rwaen
wRiisEne adie gt 3R, e gdian Adwn Aa S BIUCIE! et
3R AR A AR AT Yoo SUtSAaR a Wet uferiars uaw fafga
SHeiedl daerRiIE e (A daaar fiad Hroena Ad 31g.

R. . 3 Bt At IEheE siFeTa AT dRRA 3N STt APl HoA
AR [GeIHe d HEER o] BT ARRA Al SRFAEA BIHACERIA U
Fletaell AZREE, APR! Al (Fgdidas) T, 9%¢R #efiw T 8& (&) Faw
QAU BT A 3RPE, G FAsd BAE@el a Al Al BleT@eh 2l
BUIE AT [ Tetetre] SEABR Aa Fgu Feliad Sact SR @,

3. s, 3R Rig Alet e 98 # 000 ASH IATTFAD BRIURNES! At et
IACAHDB, AFRIL, ALK Adl (Fgcdaa) FEa, 99¢R aelia fea-84(9) Far
e =N gdten AdaA 5a® JHEe 3. AFB o kgt e
Ucal o] BRuldR Fguetd et 98 ALER 913 d 3 AR 209 = AR
AT DU T SRR SR AGIA.

3. 3 i AfEn redl @ EACR EEAR [G6ie 8 SEaR! 2093 @ RE Bgdrt 2093

AT 302N WA AGRHAA® , FABRIE, A, HTS Alelt Alehles 3E B0 HrRIAE B, axa sit.

3@ Bk atEn dda, SAedl SR U0t Fetiet Jaaia UIce B A @ Dot HRIAEE

3@dlet AAATA AMGR BT ATdl.

ii.

1il.

1v.

. s Bk 7id da=, A gEligadiemr e Add FHel e RaAleUga A
AT SRR o Uit ufeRieie TR [afga deteel daa Faadiat ettt daetar
T Y AGAR [AEa o A, dRad Ul agett Bod Al
. Rid afen gdien AAA BUAE et TR Aqet 30, AqAE, IS AQicdld AR
ToTclt At S Fgdidast Tee 3Es AEUR AEd.
. Bk aten gakigadien Reieumga aRafta sierm Faddas @sEn sy M@
REAR A AT Aseld | 368V, e AqGe 3{EEl Sl FHEEAd HrRiaE:
HRUATA AL
. Bie =ia sfd= fFralg Felt T swicaw, fafza srEiugd sacdss a de wwaa Q.
i uRenftia sierE Fgdidas AsE=n IR sfas falg Geten auam =
R smcEs @i sfaw Falg Felt e @nst dvaa e smEn A s
STHI BIOAT BRI BAAL.

(Quoted from page 201-204 of OA)

The Applicant has challenged the above GR dated 17.4.2017 with

the following prayers:
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“15(a) This Hon’ble Tribunal be pleased to hold and declare that the impugned
Government Resolution dated 17.4.2017 issued by Respondent no.1 as
illegal and bad in law and the same be quashed and set aside with all
consequential service benefits in favour of the present Petitioner.”

(Quoted from page 24 of OA)

7. In support of the same, learned Advocate for the Applicant has

furnished following grounds:

“7.1(f)

(9)

The petitioner submits that neither any show cause notice is issued
nor rules of natural justice have been observed while issuing the
impugned GR dated 17.4.2017.

The impugned GR dated 17.4.2017 is prima facie arbitrary and
malafide in nature and thus violative of the provisions of Article 14 of
the Constitution of India, in as much as, identically placed police
officer viz. Shri Gopinath Patil, who initially joined the police force as
PSI in 1983 resigned on 31.12.1997, which was accepted on
10.2.1998 and is reinstated vide GR dated 23.5.2002. On top of it,
deemed date of promotion is also accorded in his favour with
consequential monetary benefits. It is not open for the Respondents
to discriminate the petitioner and as a matter of record, being
identically placed police officer like Shri Gopinath Patil, the Petitioner
is also entitled to receive the same treatment. It is also not the case
of the Respondents that wrong/illegal order was passed in the case
of Shri Gopinath Patil.”

(Quoted from page 21-22 of OA)

8. The learned Advocate for the Applicant relies on following judgments

to support above arguments:

(1)

M/s. Motilal Padampat Sugar Mills v. State of Uttar Pradesh
& Ors. 1979 AIR 621 : 1979 SCR(2) 641. Relevant portion of the

same is as under:

“Whatever be the nature of the function which the Government is
discharging, the Government is subject to the rule of promissory estoppels
and if the essential ingredients of this rule are satisfied, the Government
can be compelled to carry out the promise made by it. We are, therefore, of
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the view that in the present case the Government was bound to exempt the
appellant from payment of sales tax in respect of sales of vanaspati effected
by it in the State of Uttar Pradesh for a period of three years from the date of
commencement of the production and was not entitled to recover such sales
tax from the appellant.”

(Quoted from page 300 of OA)

(2) Shri Bhaskar D. Sanap v. The State of Maharashtra, OA
No.318 of 2002 decided on 1.10.2002 by this Tribunal. Relevant

portion of the same is as under:

“21. It is not pointed out before us that the Respondents had
exercised the powers vested in it specifically by any statute or
that the same is conferred on it by necessary implication. In
the absence thereof, we have to hold that the Respondents
had exercised the said power without any jurisdiction. The
same can be ignored as non-est.”

(3) RA No0.49 of 2002 & Ors. was filed by the State of
Maharashtra in this Tribunal against the order dated 1.10.2002 in
OA No0.318 of 2002 & Ors.. However, the same was dismissed by
order dated 20.2.2003 confirming the decision in OA.

(4) Writ Petition No.6839 of 2003 and Writ Petition No.7407 of
2003 were filed by the State of Maharashtra in the Hon’ble High
Court challenging the order dated 1.10.2002 in OA No.318 of 2002
and order dated 20.2.2003 in RA No.49 of 2002. The Hon’ble High
Court in its order dated 13.3.2008 observed as under:

“4. Perusal of the orders of MAT both in the original application, and in the
review petition shows that the MAT has given cogent reasons for making the
orders. There can be no doubt that the order cancelling the order, giving
deemed date of promotion to Mr. Sanap, could have not been made without
giving Show cause notice to Mr. Sanap. Therefore, in our opinion no
exception can be taken to the orders passed by MAT setting aside the order
which were impugned before it. In our opinion the only question that needs
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to be considered is whether MAT should have given liberty to the State
Government to issue show cause notice and then make the order. In our
opinion the Government of Maharashtra was not entitled to any liberty
because of two circumstances one passage of time, because even if it is
assumed though the MAT has held that the Government does not have
power of review, that the government had power of review but that power
has to be exercised within a reasonable time. The Government had made
order giving deemed date of promotion in the year 1994 nobody challenged
that order and the order withdrawing that deemed date of promotion has
been made in the year 2002. In our opinion the Government of Maharashtra
was not at all justified in exercising the power of review after lapse of such
a long time Secondly, the petitioner has been given further promotion in the
year 1998 itself on the basis of deemed date of promotion. Therefore, it is
obvious that not only the deemed date of promotion was given by the
Government of Maharashtra but the Government of Maharashtra has acted
upon it and gave further promotion to Mr. Sanap. Nobody either challenged
the order given deemed date of promotion and change the placement in the
seniority list or the promotion to the post of Additional Collector in the year
1998. Granting liberty to the State Government would have involved in
unsettling the entire situation. In our opinion therefore, the MAT was
perfectly justified in not granting liberty to the State Government.”

9. The Ld. Advocate for the Applicant draws our attention to the
following facts in the present case. The Applicant was reinstated and
promoted on 12.11.2012. However, the order cancelling his reinstatement
and promotion was issued on 17.4.2017. Thus, there was a delay of more
than four years which is considerably long period. He reiterates while
issuing the impugned order no show cause notice was issued to the
Applicant which was against the principles of natural justice. Ld.
Advocate for the Applicant mentions that this is well settled principles of
natural justice and therefore violation of the same establishes that this

order was arbitrary and therefore needs to be set aside.

10. Though the Applicant had made General Administration
Department as Respondent no.3 and Finance Department as Respondent
no.4, no reply has been filed on behalf of them. The matter was agitated
and replied only by Respondents no.1 and 2. The Respondent no.l in

their affidavit states as under:
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With reference to contents of Paragraph 6.31, I say and submit that
Respondent no.1 rendered the opinion of Law & Judiciary Department as
per the opinion of Respondent no.3. As the Law & Judiciary Department
opined in support of order and views expressed by Respondent No.4, the
Respondent no.1 once again referred the matter to Respondent no.3 in
accordance with the views of Law & Judiciary Department for further
consequent action. As per request made by Respondent No.l, the
Respondent no.3 thoroughly opined to follow the instruction of Respondent
No.4 and accordingly cancelled the previous views expressed in order to
sanction deemed date of petitioner. Hence, Respondent no.1 has issued
Government Resolution in accordance with the views expressed by
Respondent No.3 & 4 as well as Law & Judiciary Department, dated
17.04.2017 in order to take away all the undue benefits given to the
Petitioner and consequently cancelled the Government Resolution dated
12.11.2012. The Government Resolution dated 17.04.2017 states that the
petitioner would not be entitled for any benefits of the past service and
seniority. The Petitioner is re-appointed on the lowest pay-scale on the post
of Police-Sub-Inspector and on zero basis seniority. The interregnum period
of the petitioner is held as non-qualifying service vide the said Government
Resolution. I say and submit that Respondent No.l also directed
Respondent no.3 to immediately cancel the orders regarding the seniority
and promotion of the Petitioner, dated 04.01.2013 and 26.02.2013.

With reference to contents of Paragraph 7.1(a), I say and submit that the
claim of the petitioner that the Respondent no.l1 has no power to review
Government Resolution dated 17.04.2017 is baseless. The Respondent
No.1 has all the powers to review, cancel or recall the orders of all the
employees appointed in the Police Department as the Administrative Head.

With reference to contents of Paragraph 7.1(b), I say and submit that as per
rule 4 of the Maharashtra Civil Services (Pension) Rules, 1982, the
Government has got the powers to relax any of the rules if it is satisfied that
the operation of any of these rules causes or is likely to cause undue
hardship in the case of any Government servant. From the provisions of the
said Rule 4, it becomes clear that the powers of Relaxation of rules are to be
exercised by the Government only if it is satisfied that any of the pension
Rules causes undue hardship to the Government servant. I say and submit
that the petitioner has tendered his resignation from his post and it has
become effective on14.05.2007. The petitioner was not in any hardship and
not able to produce any documentary evidence to show that he was in any
hardship.

With reference to contents of Paragraph 7.1(c), I say and submit that as per
the provisions of the said Rule 46(4), Public Interest is the sole ground which
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is available to the Government to take any of the person who had resigned
from the service, back in the Government services. No other criteria is
mentioned in entire provisions.

With reference to contents of Paragraph 7.1(d), I say and submit that the
petitioner claims that he is not only covered by the doctrine of promissory
estoppel but is also covered by the doctrine of legitimate explanation but the
claim of the petitioner is unwanted and illegal. The clause (c) of sub-rule (a)
of Rule 46 clearly shows that the period of absence from duty between the
period of resignation becoming effective and allowing to resume the duty,
shall not be more than ninety days. The period of absence of the petitioner
between the date on which the resignation become effective and the date on
which he is allowed to resume the duty is beyond ninety days. It is almost
five years which is not in consonance with the provisions of said Rule.
Hence the claim of petitioner of doctrine of promissory estoppel is equally
injustfiable to those employees who were in continuous service and due for
seniority at the place of petitioner.

With reference to contents of Paragraph 7.1(e), I say and submit that the
Government Resolution dated 12.11.2012 by which the petitioner is taken
back in the service, is issued in order to reinstate the petitioner. The said
order is issued under the provisions of section 46 (4) (c). The said provision
does not speak of reinstatement of a person who had earlier resigned from
his post from the government service. This provision deals with taking the
person back in service in the public interest and on the condition mentioned
in sub-rule (a). Hence, the said order dated 12.11.2012 cannot be
considered as re-instatement but purely re-appointment. I say and submit
that as per the provisions of sub rule (6) of the Rule 46 of the Pension Rules,
the period of interruption cannot be counted as qualifying service.

With reference to contents of Paragraph Nos. 7.1(f) to (j) & 7.2, I say and
submit that the Government Resolution is quite justifiable and non-violative
of the provisions of Article 14 of the Constitution of India as according to
sub-rule (b) of Rule 46 of the Pension Rules, the period of interruption in the
service shall not count as qualifying service. There are innumerous
examples where the interruption in services is not counted as qualifying
service. I say and submit that the petitioner’s claim is completely unfair as
he had willingly resigned from his service and was absent for his duty and
now he want to claim for such benefit of the service which he has not
performed. Hence, the Government Resolution dated 17.04.2017 is very
just, legal and fair as per the provisions in the law.”

(Quoted from page 306-310 of OA)

The issues for consideration are as follows:
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(1) The order of reinstatement issued in 2012 and the order cancelling
the same has been issued in 2017 that is after 4 V2 years. Therefore,
whether the Government has exercised its authority of reviewing its
earlier order within reasonable period?

(2) The impugned order has been passed without issuing show cause
notice to the Applicant and therefore whether it is violative of the

principles of natural justice?

(3) Whether there is justification for discrimination against Applicant by
Respondent no.1?

Discussion and findings:

12. As far as the power of review by the competent authority is
concerned, the Respondent no.1 is certainly competent to make review of
its orders. However, as clarified by the Hon’ble High Court in WP
No0.6839/2003 and WP No.7407/2003 (supra), the Government must
exercise the authority of review within a reasonable time. In the present
case the review has been made after prolonged period of 4 2 years and no
justification has been furnished in support of this undue delay. Therefore,

the finding is negative as far as issue no.1 is concerned.

13. While issuing the order, for reasons which have not been disclosed,
the Respondent no.1 has not issued show cause notice to the Applicant.

This is certainly against the principles of natural justice.

14. The Applicant has referred to the case of Shri Gopinath Patil who
was having similar circumstances. Reply given by the Respondents is
completely silent regarding the same. The Respondent has thus failed to
refute Applicant’s pleadings as regards discrimination against the

Applicant.
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15. Thus it is evident that the Government has issued the impugned
order after having acquiesced with the order sought to be reviewed.
Reasons towards the delay have not been explained. Similarly, it is
beyond comprehension why the Respondent no.1 has issued the order
without issuing show cause notice to the Applicant. The Respondent no.1

also does not reply to the allegations of discrimination against the

Applicant.

16. In view of the above, OA is allowed in terms of prayer clause 15(a).

No order as to costs.

Sd/- Sd/-
(P.N. Dixit) (A.H. Joshi, J.)
Member (A) Chairman

18.3.2019 18.3.2019

Dictation taken by: S.G. Jawalkar.
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