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ORIGINAL APPLICATION NO.311 OF 2018

DISTRICT : NASHIK

Smt. Lochana Raosaheb Ghodke, )
Age 57 years, Deputy Director, Health Services, )
Nashik Circle, Shalimar Chowk, Nashik )
)
).
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JUDGMENT

PER: Shri P.N. Dixit, Member (A)

1. Heard Shri A.V. Bandiwadekar, learned Advocate for the Applicant

and Smt. K.S. Gaikwad, learned Presenting Officer for the Respondent.

2. The Applicant has filed the above OA challenging the order dated
3.4.2018 (Exhibit ‘A’ page 18 of the OA) passed by the respondent
transferring Applicant from the post of Deputy Director, Health Services,
Nashik Circle, Nashik to the office of Directorate of Health Services,

Mumbai.

3. The impugned transfer order dated 3.4.2018 further states that it
has been issued by invoking the provisions of Section 4(4) and 4(5) of The
Maharashtra Government Servants Regulation of Transfers and
Prevention of Delay in Discharge of Official Duties Act, 2005 (hereinafter

referred to as the ‘Transfer Act’).

4. The Applicant has challenged the impugned order stating that:

(a) Applicant has been serving in the present post for one and half year

as against normal tenure of 3 years.
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(b) The impugned order is totally vague and it does not describe or

narrate the nature, date or author of the complaint against the Applicant.

(c) The complaint against her is fabricated, concocted and is used only

to justify the impugned mid-term and mid-tenure transfer.

(d) Transfer of a Government servant on the basis of unsubstantiated
complaint is not legally tenable in view of the circular issued by GAD dated

11.2.2015.

(e) If any substance was found in the complaint against the Applicant,
the competent authority could have initiated disciplinary action against her

while retaining her on the same post.

f) If the competent authority intended to transfer the applicant, reasons
for the same ought to have been recorded in the endorsement of approval of

the immediate superior authority.
(g) The Civil Services Board (CSB) which has vetted the proposal of

applicant’s transferred is not constituted as per the requirements laid down

by GAD vide its circular dated 31.1.2014.

S. In support the learned Advocate for the Applicant has relied on the

following judgments:

(a) (2009 1 SCC (L&S) 411 Somesh Tiwari Vs. Union of India & Ors.

(b) O.A. No.290 of 2014 - Shri Suryakant Vasantrao Katkar Vs. The
State of Maharashtra & Ors. decided by this Tribunal on 9.5.2014

(c) O.A. No.839 of 2014 - Dr. [Ms] Padmashri Shriram Bainade Vs. The
State of Maharashtra & Ors. decided by this Tribunal on 13.10.2014.
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(d) Writ Petition No.9781 of 2014 — The State of Maharashtra & Ors. Vs.
Dr. [Ms.] Padmashri Shriram Bainade & Ors. decided on 17.12.2014.

(e) O.A. No.466 of 2016 — Shri Arun Ramchandra Pawar Pawar Vs. The
State of Maharashtra & Ors. decided by this Tribunal on 12.7.2016.

) O.A. No.536 of 2016 — Shri Vikas Kesharlal Biyani Vs. The State of
Maharashtra & Ors. decided by this Tribunal on 7.7.2016.

(9) O.A. No.614 of 2017 — Shri Pramod Haribhau Sawakhande Vs. The
State of Maharashtra & Anr. decided by this Tribunal on 27.3.2018.

All these judgments are relied upon to urge that the transfer ought

to be based on proven misconduct which is enquired into and if ordered

on the basis of an un-enquired complaint such action would amount to

exercise of powers contrary to the scheme of Transfer Act. Even the

transfer may amount to a punitive action and would be unjust and

unsustainable.

6.

In view of the submissions advanced by learned Advocate for the

Applicant, the Applicant has prayed that the impugned order issued by

the Respondent be set aside.

7.

The Respondent in his affidavit has averred the points namely:

(a) A news item was published in the daily newspaper Maharashtra

Times reporting that, on 14.2.2017 seven persons had died due to
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consumption of spurious liquor secured from the canteen of Civil Hospital,

Ahmednagar.

(b) With a view to enquire into the same, Director, Health Services
constituted a Committee of 3 Members on 15.2.2017. The said Committee
submitted its report dated 17.2.2017 to the Director, Health Services,
Mumbai by its letter dated 22.2.2017.

(c) According to the enquiry report dated 17.2.2017 had the Applicant
taken an action promptly i.e. soon after receipt of complaints about problems
regarding functioning of canteen in Civil Hospital, Ahmednagar the incident
of storage and distribution of spurious liquor and its consumption followed

by deaths could have been averted.

(d) On the basis of enquiry report dated 17.2.2017, the government has
decided and has directed the Director, Health Services (on 24.11.2017) to
ascertain the responsibility of the Applicant.

(e) The Director, Health Services submitted a proposal to transfer the
Applicant mentioning that pending the proposed disciplinary action against
the Applicant, she should be transferred out of the office at Nashik in the

interest of administration.

) The proposal of transfer was initiated, was put up before the CSB

was considered by circulation and it has been approved.

(9) Thereafter file was put up for the decision of the concerned minister
and after Hon’ble Minister’s decision, and after approval by the Hon’ble

Chief Minister, the transfer order was issued.

(h) The impugned transfer order is issued in due compliance with the

provisions contained in the Transfer Act.
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(i) Considering the seriousness in dereliction of duties as pointed out by
the committee against the Applicant, vide report dated 22.2.2017, it was

necessary to transfer the Applicant from the present assignment.

G) Other subordinate officers namely:- Dr. S.M. Sonawane, Civil
Surgeon, Ahmednagar; Dr. P.S. Kamble, the then Civil Surgeon; Shri S.K.
Rathod, the then Administrative Officer; and Shri R.S. Mane, Administrative
Officer have been suspended and Departmental Enquiry (DE) has been

initiated against them.

(k) The DE has to be initiated against the Applicant and it was
considered that it would not be proper to keep the Applicant in the same

post and hence, she has been transferred.

(1) The CSB in the Health Department has been constituted vide GR
dated 17.4.2017 after the approval of GAD and, therefore, applicant’s plea
that the CSB was constituted in violation of the directions issued by GAD in
their GR dated 31.1.2014 is erroneous.

The Ld. PO has relied on the following judgments:

(a) Arun Damodar Veer Vs. The State of Maharashtra & Ors. decided on
22.3.1999 [1999(2) Bom. C.R. 766: (1999) ILLJ 1330 Bom.|.

(b) Devidas Pandit Tatar Vs. State of Maharashtra & Ors. decided on
20.12.2005 [2006(2) Mh.L.J. 100].

(c) O.A. No.19 of 2016 decided by this Tribunal on 7.6.2016 in the
matter of Shri Sampat Trymbak Gunjal Vs. The State of Maharashtra & Ors.

(d) OA No.1029 of 2017 decided by this Tribunal on 4.4.2018 in the
matter of Shri Dilip Keshav Kulkarni Vs. State of Maharashtra.
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These citations are relied by learned PO to urge that:

(a) Courts or Tribunals are not Appellate Fora to decide the matter of

propriety of transfer of officers on administrative grounds.

(b) It is for administration to take appropriate decisions and such
decisions cannot be assailed unless they are vitiated either by malafides or

by extraneous considerations and unsupported by any factual background.

(c) Judicial review is ordinarily not permissible unless a clear case of

malafide is established.

(d) Transfer which confirms to the test of ‘special reason or exceptional

circumstances’ any interference was not justified.

Following issues are framed for consideration.

(a) Whether the Applicant has been transferred mid-term and mid-

tenure?

(b) Is impugned transfer propelled due to facts which have surfaced

through preliminary enquiry?

(c) Whether prima facie the Applicant has been found responsible for
dereliction of her duties and for lack of due supervision, ultimately
resulting into the death of 7 persons due to consumption of spurious

liguor in Civil Hospital, Ahmednagar?
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(d) Whether the impugned order is in violation of the provisions of The
Maharashtra Government Servants Regulation of Transfers and

Prevention of Delay in Discharge of Official Duties Act, 2005?

(e) Can this Tribunal exercise power of judicial review over executive

action in absence of an illegality?

11. With a view to ascertain the nature of complaints regarding
dereliction of duties by the Applicant, we have perused the enquiry report
prepared by Dr. Satish Pawar, Director, Health Services and submitted on
8.3.2017 to the Additional Chief Secretary, Public Health Department.

This communication reads as under:

“Ha¥ ARl IEAIAHED THG FHelcdl [7HUIGER, 3UERT o
PXUGIGA! UTHT [AOT & 99/3/?00¢ FAR GIAN GIISTATHIAT ATAHIT
FIUIGIATEST ST aTRAT e AAAA] ITERIE G& FXU, gehledl qeqciis
fAfagr gfear wEfav), [Ffdar 9iFay aRvs HIAferre FAraHT AIdT T
&1, 3FITl 32T T ATl eIl #%aT o EU), 813 & SaX Y agel] o FXON AT T
SR TS FRIT HTIREe 2093 & FTTGIT IT FIAITENT T fSleaT I3 [RfFea,
TTHHIT FTABIY, FTIerT 3887 HI0T Hl1°3 fotfQa, HISRUIT & TGN
3T, SR HERISE AITRT el (@cV[e) 793 £968 d HERTSE IR Har
(RN & 37d1e7) I #9158 =T [AGHTIHIUT FRTAHIT FIITET G& FNUITE
ForpRa &efl 378,

FIFAR X FAROI AT 9083 & HAGdrcredl Hrenaeidie Ieer
U [P, FrFgHT FEFN, FIIlTT feerF Jfor Hiavs fafds /
HTISNYIST ATdfaetq HERTSS KT FaT (FIET T 3d1er) A9 ¢96% FEfer A9
¢ FAR AT Gelt Frdaral FROIIAIS) [Bled FHaIder GIRITTS Fadic
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GITAATAIIT TGN FRUIGITT 39 TTeiF FR1TT T 1% Tlall FBIavIId
IT AR, ENRITYS I 8T ATAART HIEY FUIIT AT,

FHT [5e8T oI [RfFcds, HHEAIR il FFANIT IHTN JISIG0IIT

JFeT GTAT BT TG ofl FXNULISIIT AUTHATT [IBRE FXULIT I 316"

(Quoted from page 52-53 of OA)

This communication accompanies the enquiry report dated

17.2.2017 of the Committee submitted by Shri V.D. Pawar, who is

Chairman of the Enquiry Committee and also Joint Director, Health

Services. The enquiry report in para 10 states as follows:

“fo. glFe GNFINI ESelell Geodl - ol @B FE AT HERIE
FTAAT JAT IT TR AT T forseHsD [SeaT UeT Rfdegsiear
GTCTATT HIGIetaATedT GIfa=gId GI&eT 3iTel. J1dd] GTetald [o1egT redfdidbcd®
HTOT GiRRft TR Aedal Taed IIRYT gicd.  RISCHSDBITAT THT Taedlat
fSIeeT STy f[A9ge ST dHRT [S1e8T $9Terd § 39F e, JRITT Ha,
AT relehs FROIIT AT GGl AT Il YogT HIGY F%e1 FUENRIEISIEc
AT ARG TR F%a1a] [STeaT STVMAT T IqHATeIH Frdicrdlss HIoiAlal
G&el o Hdcdlet GReehlS EF561 e [AVGRTEr HIVTETET SHa el 3o d I
39aEeis d [5esT Ucd fAfdedsd & SIaIaR e SISISaR JEaararay
TIPIB FTIaTa] STAIIGTT GTcted HIZUIR ATa! T Higlet=rar Giaar g
T GRFGTT 3GHATAD, ATIo0H HTI0T fIseHsD JrealFmed dnfecs Srarard gl
GHUT [AIBUIT AFIar [AAT sefl.  Jrad foesT dedfdfdcad &
RrscHSBIT HIHAR SOFI0dST GRAN Bida]  Fdvaredr  fAfAcdet
HOSrIaRAEY ST fld.  THDe! RIscHsDBIEr I dIE Gl GRIFIAT
EITTISIRN. ST JHHITS TEIT 83T TiFHf FIAAT HETET Jiedl §ETET FHoaT
RIrseHsBIE GHIVIA T I AIfacd) faehl.  T3561eIT JHIUIT STFITGR
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FI0T 378 FFHREAT TNF0 IR TN HRT 3T Tl HEalel ATHATH HIGR
FNUIIT J367 T STTEGR HTIPRT / FHART Jrday T3 HFRATS FOIT I567
gugrell HEIUT Fodle FlAS TEEITIT THHAR TES FegeT Jisf
RrseAzaRT & 97 [eediziaN RIscHza AT Tid.

I s’ I T 3ol F FUERIGTA] HHEIIGISA [HoaT
FIUTTT T IGHATAD FIITAIRT THR HIEGT HeledT FHHTATGT Glas) FTIerd
FHE A STl GGl Bell 16T, arelas 3Gaeere sl Tl ITell dicehics
Gl 83T TRl el A TV FETHId ITUERIEIT GTeedT SICeTl HI9sY! 5.
J ETBcAl Tl I IR0 SRV Sedlat #Hl. Fealeish, JRITT dal, Has
TRl Tafr FRUFIT Tl § led! GRETaAIqan Rl [Rdenadr 3qdarers
SRITT AT, Hag FleAT G131 G2l G0 HROGIT 7oA.

(Quoted from page 63-64 of OA)

13. In the concluding portion of the enquiry report it further states in

para S as follows:

“9. @ Hal ST G& 3G & GHEA 1587 STUMeAITgl FRlTH-ATl
SFSISERT FHAAR! oAl Hl QUF T &et FRTHSIT FeloIA 90T GI@del .

THT ITH AT HIITIoA5] TSI GotaT deiet Hle.
(Quoted from page 70 of OA)

14. During hearing of present OA, a query was made to the learned
Advocate for the Applicant as to whether the applicant had received any
complaints and what action was taken regarding the affairs and improper

working in the Civil Hospital at Ahmednagar. In response the Applicant



11

O.A. No.311 of 2018

has filed an affidavit. Applicant has averred in Para 2 (page 86 of OA) that

the Applicant had conducted enquiry in the complaints regarding the

functioning of the Civil Hospital, Ahmednagar.

15.

The learned Advocate for the Applicant has filed affidavit in support

and annexed details of complaints received and action taken at Exhibit A

page 91 of OA.

In response the Respondent has filed affidavit at Exhibit

R-1 page 100 & 101 of OA and annexed the chart regarding details of

complaints received and action taken along with the complaints are placed

on record. The said chart is reproduced below:

“fAeeT FIUTET IEHEIR AT ThiaTad 3THdT®, IRTT [T, ATIF ARFZT FIOATT

. smEur O g T=AT  fow
20/2¢/02€ T
sTieh 08/0%/0%l T AHRI.

TTEI el

T AT FRITIEET 3gare
HF. TR v / GEIREIECERTDICL] weafeydt
5. gAGTIR I THRFAT Aia/ mmﬁ
awRd arE e FriaT
Q. 21, TH.UH. QiaY, SeeT 4o Rifdcas, | 3udards e A= | gl seard ured, aurid 3uasmy A
IEHSAIN AT HATAS [Acehodolqum=l | f2.90/02/2099 A | I Tadeqse HfAYRT 319cT 3Fea=
BICHIETEEICGR TATAATIT  3gaTdl | Harelie@rd f.9¢ @ 9/09/099 &

&.26/90/2099 ¥ A=A eI TR
NG

ToregT TIoTer AR Al e
T O SEEER 3dclel fofegr e
RAfFcgs ITvaTH. AF90 9 WY
TWERIE A To¥ 3R IJd il
FUIETEd.

. 3AS A@s aredr f§.e6/oe/Ret Y
TR

eI dHPR e eoEEd  diAde
TgIETse AU 3wt 3RTedTe
AT f8.9¢ @ /ob/0% T
&.26/90/3099 T YATad T TR
AreTfaer.

o8l WOMed  EAGER  Aidhge
WA AN, T gL ARS Aiedr
I 3TEeledT AT,
Teh  AWCIE  TEm e g
f&.210/28/026 Y AP

Fear dieel 3Eare  AESAE  Flel
FIOATT 3Tl JUTTT MHATA T FhoiT
AT 3gaTe HIGX FHOETd FHdidel

Segr aeg Rffcas gk I

3UGATAF ANAS  TlaAT

TeX TP d2g Afeara ail affaa
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HeAHToA HRIRTSTE. f&.90/02/3099 IS | IgdTer FAHE Hel . TUNT ITHIH
gseraR fAfelel WA IEAGTIR AT | TGO AT | A A FEIEse HEAWR 3ed
f&.210/98/2026 A TBHR HIET ol I WX AU FArerATerTY
f&.9¢ T 9/09/2099 T 1&.36/90/2099 T
f&.26/90/20919 I Yg=ad AT,
4. FoIoT AR FI0MerT 3EHAGTIR Jfrer | dimeft 3EATel | T AR TR UTed ATl
ARG HRARTET Gienelt FUTETEd. HATAATIT e aufy, dieel A wed. durfe
. e cva 3T AIRIF I FEIedase 3R
ToTegT. 3TeTeT, f.20/0¢/0%0 AT TR T AT dexd AU
TR f.9¢ @ 9/09/099 T
.26/90/3099 T qAT=a AT,
&. gl TWOUMed  3EHAcIR el | 3Udarey A I | dienell affdar Jgarerase del Taoi
SURITEI TaRI SRATST JMededraaa d | f.23/03/3099 A | anfr 3ifdedy/sefardy aafawee famir
IS A=l g ATCATORITE  3garel | diemefrar St (SISTF ¢ o ¥) MEeArH
&l HERTSE er$#y d gfaamoft e el T f.29/09/2090  TAER
TATerel AfRAY - f.20/03/20%0 . eI, AT ATHAT 7&.23/99/0909
AT Iy QYRIIIT FSIGuATd 3Telr
3.
16. Discussion and findings:

(@) The examination of the table mentioned above in para 15 indicates
that several complaints had been received by the Deputy Director on

17.11.2016, 27.11.2016 and 16.1.2017.

(b) Even though the Applicant has tried to show that enquiry was made
by her regarding the same, it is evident that the report of enquiries
regarding those complaints have been submitted on 15.2.2017, 27.1.2017
and 15.2.2017 respectively. This delay shows that there was
considerable delay in conducting enquiry and most of the reports have been
submitted after the incident of 7 deaths due to consumption of spurious

liquor on 14.2.2017.

(c) Even in respect of one report which was submitted on 27.1.2017,
there is nothing to show that the Deputy Director had diligently followed up

as responsible officer.
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(d) The record made available to this Tribunal and the affidavit filed by
the Applicant reveals that the Applicant did not take her responsibility of

supervision regarding the Civil Hospital, Ahmednagar seriously.

(e) This omission on the part of applicant has resulted in failure in
averting death of 7 persons due to consumption of spurious liquor in Civil

Hospital, Ahmednagar.

) The enquiry report submitted by the Director, Health Services
contains conclusions which are prima facie arrived. The same is seen in

para 13 of report, which is reproduced below:

“6.  Weh Hal ST gE 3q0 & GHETA [SeET FT0NTIred]
FRITHATE] TSGR HHAATGT led] Al GOF T et TUTHHIT FoATATTIT
TEeell 3. AHT IGHTeT HTIcTdloAg] FISTaT GoAeT otel HTg.

(Quoted from page 70 of OA)

(g) Repeated complaints were being made to her among others regarding
the same. It was expected on the part of applicant to react to the same with

speed and ensure corrective measures.

(h) In complaints, where enquiry was conducted, Applicant did not give

clear observations, regarding action to be taken.

(i) The transfer of the Applicant is mid-tenure on the basis of material
facts mentioned above and the Respondent has pointed out that DE

regarding the same will be held.

G) Pending this enquiry, the Respondent has considered it appropriate

to transfer her so that enquiry is not influenced due to applicant’s presence.
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(k) The mid-term and mid-tenure transfer has been effected with the

approval of the Minister as well as Hon’ble Chief Minister.

) With a view to conduct the enquiry impartially the Respondent

appears to have reached to the conclusion that her transfer was necessary.

(m)  Power to resort to disciplinary proceedings and an executive measure
are not mutually exclusive. Respondents have acted on the basis of
preliminary enquiry. Therefore, it would be adventurous to say that an un-

enquired complaint has been ordered.

17. The issues framed by this Tribunal are answered accordingly
holding that: Transfer is mid-term and mid-tenure. However, there is
enough material to indicate that the transfer of the Applicant is based on
reasonable grounds which have surfaced after preliminary enquiry, we
find the order issued by the Respondent does not suffer from any illegality

or malafide. Therefore, there is no reason to interfere in the same.

18. There is no merit in the OA and the same is dismissed with no order

as to costs.

Sd/- Sd/-
(P.N. Dixit) (A.H. Joshi, J.)
Member (A) Chairman

4.5.2018 4.5.2018

Dictation taken by: S.G. Jawalkar.

D:\JAWALKAR\Judgements\2018\5 May 2018\0A.311.18.J.5.2018-LRGhodke-Transfer(Chairman).doc



