IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI
ORIGINAL APPLICATION NO.150 OF 2017
DISTRICT : KOLHAPUR

Shri Vishal Manohar Salokhe, )
Age 25 years, occ. Nil, )
R/0 1856, ‘B’ Ward, )

).

Sambhaji Nagar, Mangalwar Peth, Kolhapur .Applicant

Versus

1. The State of Maharashtra, )
Through Additional Chief Secretary, )

Home Department, Mantralaya, Mumbai )

2. The Superintendent of Police, )
Kolhapur )..Respondents

Shri R.M. Kolge — Advocate for the Applicant
Smt. Archana B.K. — Presenting Officer for the Respondents

CORAM : Shri Justice A.H. Joshi, Chairman
Shri P.N. Dixit, Member (A)

RESERVED ON : 16t January, 2019

PRONOUNCED ON : 234 January, 2019

PER : Shri P.N. Dixit, Member (A)

JUDGMENT
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1. Heard Shri R.M. Kolge, learned Advocate for the Applicant and Smt.

Archana B.K., learned Presenting Officer for the Respondents.

2. According to the Applicant:-

(@)

(b)

(¢

(@)

(e)

He had appeared for the examination for the post of Police Constable
for which advertisement was issued on 3.2.2016 by the Respondent
no.2. The examination consisted of physical test and written test.
After being selected in the physical test by obtaining 84 marks, he
appeared for the written test which was held on 9.4.2016.

Immediately after the written test on the same date, the answer key
was displayed and remained on the notice board for short time of
half an hour and was removed quickly. As more than ten thousand
candidates had appeared for the written test he had no time to
closely look at the model answer key.

Respondent no.2 published provisional list on 10.5.2016 to fill up
50% posts of the available vacancies.

As the Respondent no.2 was required to fill in 75% of the vacancies,
provisional list was published on 26.5.2016. Based on the first list,
revised provisional select list was published on 13.6.2016. Final list

of the selected candidates was published on 1.8.2016.

Relevant extract of selection list is as under:

FlegIqY ToTogT dield RIATS ol Q088

T gaaier 3HzarTe Ras it (Select List of Open Candidates)

Sr. | Chest | Applicant Name | Gender | Category | Parallel Total
No | No. Reservation | Marks
1 851 goTT HISlT GlarR MALE Open None 177
808 HgeT HSAT AT MALE Open None 176
3 824 TFIHRDE e | MALE Open None 176
gadl
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1833

Trorer SIEFE Jieter

MALE

Open

None

176

2426

37AleT fasoy arter

MALE

Open

None

176

0

(Quoted from page 123 of OA)

The name of the Applicant figures in the same and reads as under:

G Gl cle] 3AGARTH] TIGET Frat
(Waiting List of Open Candidates)

Sr.

Chest

Applicant
Name

Gender

Category

Parallel
Reservation

Total
Marks

833

faemer  HedlgeT
b IeCh

MALE

Open

None

175

(9)

(h)

(Quoted from page 123 of OA)

On 23.8.2016 the Applicant represented under RTI to Respondent
no.2 to provide him photocopies of his answer sheets as well as
those of S/Shri Mohan Maruti Lagare, Sangramsinh Namdeo Salvi,
Ganesh Bhauso Patil, Amol Vishnu Patil and Prashant Maruti Powar
(page 126 of OA). Applicant’s request for supply of documents was
rejected by Respondent no.2 on 22.9.2016.

Applicant again submitted representation on 26.10.2016 and the
second request too was rejected on 21.11.2016.

On 1.9.2016 the applicant made a representation to Inspector
General of Police, Kolhapur and mentioned as under:

“Tev qYIT G GREdIcF To3T T “B” 98737 81T, Ficdicd F&T
PHIF 09 T T HHIH 309 FIIT AT 31T 36, &JIdcdl T4 F¥igv 3%
fe /g% 7IF D g gafg A 3j7ed. ¥ BIGEIYY 97087 GIFINT arl

WIGY $e3ed] STRdliosdd GIe] F&Td] Ot fe a/d B 3 a3liquere
313 3ilE. T FTIVTE HI TCIBNT SV TIIV STGT TG FHIGIGT Hl

BICETYY [TegTIcd I3 TTel GRET Gawidles TrHad ArIc3IBIegT ST




4.

0)

(k)
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HAT ST @ TEIF HIs TR WEHT JEd. ] A HaY 2 HlDb
HT<T I3 715 VP OG99 TP 157 GIFIT THHES T3]
[ra®Ie qul el 4w F1Ed. eV G1T A1k J1s) BRI F BN
EIT ST ATV SI=I1Y ST 316, Y1 a1 @1 J179 I =73 erar.”

(Quoted from page 133 of OA)

Applicant’s representation has been acknowledged on 8.9.2016 by
the office of IGP, Kolhapur.

The Respondent no.2 issued appointment orders on 2.11.2016 and
accordingly one Shri Sangramsinh Namdeo Dalvi including other
selected candidates joined on 7.11.2016 (Exhibit R-5 page 69 of OA).

The Applicant contends that even though he had approached
Respondent no.2 as well as IGP, Kolhapur from 23.8.2016 till
8.9.2016, his request for furnishing necessary details was rejected.
The Applicant further contends that despite his objections, raised
from time to time Respondent no.2 has proceeded to issue
appointment orders by disregarding his grievance.

The Applicant has, therefore, prayed as under:

“9'

(b) by suitable order and directions this Hon’ble Tribunal
be pleased to direct the Respondent no.2 to select and
appoint the Applicant to the post of Police Constable from
open category after placing the Applicant in the merit list of
the 10 candidates and application be allowed accordingly.

(c) by suitable order and direction this Hon’ble Tribunal

be pleased to hold and declare that the Applicant is entitled

to have 2 extra grace marks for the question no.9 and 37.”
(Quoted from page 8 of OA)

In support of the claim in OA applicant has furnished following

grounds as foundation thereof:-



5 O.A. No.150 of 2017

(a) The Applicant was asked to answer a question paper marked as set
‘B’. Said question paper comprised of following two questions:

Q) Tl Fecll ASBIell, HRUT el TG FHHGPNT Fideds). - fdaifaeryor

HBar.
A gedft B @rw C)  HEfN D) gri®l gt

3)  HElGY
A) WE + FGV B) WE+ eV
Q) wEl+ Gev D) wElt+ §v

(Quoted from page 13-15 of OA)

(b) According to the Applicant for both the questions (Q.No.9 & Q.No.37)
the answer key mentions ‘B’ as the correct answer. However, as per the
reply dated 18.1.2017 received by the Applicant from Acting Editor of Nitin
Prakashan, which had published the book, “gir# 7Yt FIHVI § FEG, FI.

1B, T GeTBIGY TENRT 478" reads as under:

"0 gUT ARSI TS FTEAF GhTTHT) -

JT . %) Tl Fedl [ABlefl, FRUT et ARG FIHGNT  FoAided). -
frfarelyor  3ilzar.

A gedl B @rw C @@l D) griel TiE]
TGN - el JRAIT  [Fegael [ Aifed! GUIR FUET @@ &
fFaifaelyor 0 8, HIF & 3o GIIIHED dFHlA 3) JrdFr el & I T
7 g

g7 #. 35) Hglgw
A) WE + GV B) WE+ eV
C) wel+ GV D) wElt §v

VBT - ¥IcF T WE + TGY wUd 3 + G = 3] I[N 3)) WE+ TGV &7
(Quoted from page 38 of OA)

(c) The Applicant claims that his answers were in conformity with the
reply received from the publisher based on the book, yet applicant’s answer
was declared as “incorrect”, because the answer key contained different
answer, which is erroneous.
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(d) The Applicant, therefore, claims that he deserved to get two marks for
the answers given by him which alone are correct.

(e) According to him, he was declared as first person in waiting list for
obtaining 175 marks while the last person in the select list had 176 marks.
He, therefore, mentions that if he was given 177 marks, his name would
have appeared in the list of selected candidates.

5. The Respondent no.2 has refuted the above appointment’s claim in

the affidavit in reply by stating as under:

B PSSO P PSP UPPPPPPPPTPPPPPPRRPIN
The written test of the said recruitment was held on 09/04/2016 at 08.20
hrs. The model answer sheet was displayed on the same date at 11.30
hrs. The Applicant had not objected on the answers of the questions No.9 &
37 at any stage of the said examination. Thereafter the Applicant submitted
his representation on 01.09.2016 to Spl. Inspector General of Police
Kolhapur range Kolhapur and on 26.10.2016 to the respondent No. 2. It
means the Applicant has submitted his representation after the span of 5
months and approached to the Hon'ble Tribunal on 17.02.2017 after the
long span of 10 months. The Applicant has done all this exercise
afterthought.

4 to 8 not quoted.

The Sub Divisional Police Office, Shahuwadi Division, by written letter
No.887/2017 dated 25.3.2017 asked the clarification from Nitin Prakashan
as to which answer key correct one. In reply the Executive Editor Shri V.M.
Karlekar issued a letter dated 31.3.2017 saying in last para that g gor

0 937 G [ FeFT JHRIAT] GoH FIS SRV d oG - L. dids I7
gl GETHIar Had FEUET ATy F%al g1 GAT Tl el 0 & e flget 0 &
R QTP Tchlelld [ JAHEL FleT FGUT GV Mg eAHS A2 I7 Fesirel
Il IR OTqel Al 0 8. RS A [T HeAlgy HBIE e factell 3
FRISY Tl ERTer 3Rl 0 FeAT e 0 8.
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It clearly shows that the fault is on Nitin Prakashan as there were printing
mistakes. So wrong answers were published inadvertently. The Executive
Editor further say that it may kindly be presumed that the answer given by
the applicant are correct one, but due to fault of Nitin Prakashan such type
of suggestion answer is not at all acceptable.

L0, et e
As per the revised answers status of marks by these four candidates
mentioned in O.A. and Applicant are shown as under :-

Particulars Salokhe Lagare | Dalavi | Ganesh | Amol
Applicant Patil Patil
Chest No. 833 808 824 1833 2426
Given question set B B C B A
Obtained marks 175 176 176 176 176
Given answer of D C B C D

Question No. 9

Answer of question
No. 9 in Model
answer sheet -B

Revise answer of

question No.9- D 1 Nil -1 Nil +1

Hence difference in
marks

Total marks 176 176 175 176 177

Given answer of A A A A D
Question No. 37

Answer of question
No. 37 in Model
answer sheet -B

Revise answer of

question No.9- A +1 +1 +1 +1 Nil

Hence difference in
marks
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Total Marks 177 177 176 177 177

(i) Considering the above comparison of marks it is shown that
Candidate Shri Dalavi has reduced one mark & obtained 176. But
Shri Dalavi has already appointed vide this office order No.33

ST3TV G- 9. 94- 98/ [AgaAF-20/ 2096 1@02.11.2016, a copy whereof is

annexed hereto and marked as Exhibit R-4, and he resumed on duty
w.e.f07.11.2016.
(Quoted from page 43-48 of OA)

0. The plea of the Respondent no.2 in defense in summary is as

follows:-

“Provisional result was declared and opportunity was given to submit any
objections, however, Applicant did not raise objection whatsoever at the
appropriate time and appointment orders of selected candidates were
issued and they have joined duty accordingly. Now there is no vacancy
available in open category, and therefore, the relief sought by the Applicant

may not be considered.”
7. Issues for consideration:

(i) Whether the Applicant had raised his objections at appropriate time?
(ii) Whether the Respondents have considered applicant’s representation

before reaching final decision to select the candidates and issue them
appointment orders based on the same?

Discussion and findings:

8. Though listed in earlier part of this judgment, the chronological

events are reiterated for the purpose of quick reference:
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(i) The written examination was held on 9.4.2016.

(ii) The provisional final select list was published on 1.8.2016, showing
name of the Applicant as waitlisted with 175 marks.

(iii) The Applicant submitted his representation on 23.8.2016 followed by
another representation on 1.9.2016 which was received by the
respondent on 8.9.2016.

(iv) The appointment orders have been issued on 2.11.2016 and selected
candidates joined duties on 7.11.2016.

9. The chronology of events referred to in the foregoing paragraph
reveals that the Respondent no.2 had sufficient time at his disposal
between 1.9.2016 to 2.11.2016 for considering representation made by the

applicant.

10. The record furnished by the Respondent does not indicate that
respondent no.2 had in any manner attended to the applicant’s

representations to engage in a scrutiny thereof and a decision therein.

11. Record indicates that the Respondent no.2 proceeded by
disregarding the prayer made by the applicant as if in a predetermined

manner and issued orders of appointment.

12. It is also seen that no efforts have been made to examine as to
whether the answer key is perfect/correct and the results have been

influenced due to erroneous key.

13. The Respondent No.2 has failed to show as to whether application of

mind to the applicant’s grievance was done. On the other had respondent
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No.2 has tacitly admitted that applicant’s plea that answer key being the

foundation for the assessment as erroneous.

14. The Respondent No.2 solely relies on a plea that the proposition that

applicant had failed to “quickly and punctually” raise objection.

15. Applicant’s plea that over ten thousand candidates had written the
paper in factual. In this background it is most probable that there would
be stampede like situation if single set of answer key was displayed on the
notice board. In fact by one push of key, answer key could have been sent
to all candidates or could have been flashed on the official website instead
of suffering a debate and facing a dispute and then raising an avoidable

controversy.

16. Upon consideration of entire facts, we are of considered view and we
accordingly hold that the applicant is entitled to receive one mark each for
his correct answer to Q.No.9 & Q.No.37 i.e. two marks. In the result,

applicant’s score would be 177.

17. It is evident from the affidavit in reply of the Respondent No.2 that if
correction of marks is to be done it will apply to all candidates named in
paragraph 2(f) foregoing and in that eventuality candidate Chest No.824

Shri Sangramsing Dalvi may get displaced.

18. The plea of the Respondent No.2 that only Shri Dalvi may get
affected may be fallacious because candidates above/higher in merit
above Chest No.851 as well may get affected and their merit ranking may
vary downwards if total effect of reduction or gain upto 2 marks occurs if

all answers/marks are rechecked.
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19. This is a calamity begeted by the Respondent no.2. Had
Respondent No.2 looked into Applicant’s grievance quickly and
dispassionately, an objective approach to entire issue could have been
possible. Entire merit list, even if shaken or shuffled, none could have
suffered unjustly. Naming Shri Dalvi as one or only affected candidate

appears rather must definitely be a parallaxed purview of the situation.

20. In the premises discussed hereinabove, the Respondent No.2 has to
blame himself for self-invented and self-invited reward of neglect,
indifference and indolence. Choice before the Respondent No.2, therefore,

is to follow the law and set the situation in order.

21. We visualize one possibility by which the Respondents can commute
the complications, by creating one supernumerary post to accommodate

the Applicant, who is meritorious, namely:-

“Respondent No.2 should take action against the non-deserving candidate
as per the procedure laid down by law and place the applicant in the select
list and act upon it and appoint him if necessary by creating a

supernumerary post.”

22. In the result, the Original Application is allowed in terms of prayer
clause 9(b) and (c). The Respondent no.2 is directed to appoint the

Applicant to the post of Police Constable within a period of one month.

23. No order as to costs.
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24. Copy of this judgment be provided to the Director General of Police.
He should ensure that instructions are issued to the Unit Commanders
conducting recruitment to take all the precautions before setting the
examination papers to avoid recurrence of such errors, as in the present

case.

Sd/- Sd/-
(P.N. Dixit) (A.H. Joshi, J.)
Member (A) Chairman

23.1.2019 23.1.2019

Dictation taken by: S.G. Jawalkar.
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