IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI
ORIGINAL APPLICATION NO.117 OF 2016

DISTRICT : PUNE

Shri Devendra Baburao Jadhav, )
Age 45 years, occ. Nil [with last posting as Jail Guard, )
Swantanterpur Open Jail, Tal. Atpadi, Dist. Sangli|, )

R/o A/P Dhekalwadi, Tal. Baramati, District Pune )..Applicant
Versus
1. The Deputy Inspector General of Prisons, )

Western Division, Yerawada, Pune-6 )

2. The Additional Director General of Police and )
Inspector General of Prisons, MS, Pune )

Old Central Building, 2nd Floor, Pune-1 )

3. The State of Maharashtra, )
Through Principal Secretary [Prison], )
Home Department, Mantralaya, Mumbai400032 )..Respondents

Shri B.A. Bandiwadekar — Advocate for the Applicant
Smt. K.S. Gaikwad — Presenting Officer for the Respondents

CORAM : Smt. Justice Mridula Bhatkar, Chairperson
Smt. Medha Gadgil, Member (A)



2 O.A. No.117 of 2016

RESERVED ON : 10th July, 2023
PRONOUNCED ON: 20th July, 2023
PER : Smt. Medha Gadgil, Member (A)

JUDGMENT

1. Heard Shri B.A. Bandiwadekar, learned Advocate for the Applicant
and Smt. K.S. Gaikwad, learned Presenting Officer for the Respondents.

2. Ld. Advocate for the applicant submits that the applicant who was
working as a Jail Guard at Visapur District Prison challenges the order
dated 19.11.2014 passed by respondent no.l1 by which punishment of
removal from service was imposed on him and also the order dated
1.9.2015 passed by respondent no.2 under which he dismissed the appeal
of the applicant.

3. A Departmental Enquiry (DE) was initiated against the applicant
vide charge sheet dated 13.11.2006 and enquiry was conducted by the
Enquiry Officer-cum-Superintendent, Sangli District Prison. In the
enquiry report he held that only charge no.1 was proved against the
applicant whereas he exonerated him with regard to charge no.2. On
26.2.2008 a show cause notice was issued to the applicant seeking
explanation as to why applicant should not be removed from service by
way of punishment. The applicant replied to the said show cause notice
on 8.3.2008. However, respondent no.1 passed the order dated 25.4.2008
imposing the punishment of dismissal from service upon the applicant.
The applicant went in appeal before the respondent no.2 who also

dismissed the appeal on 10.9.2008.

4. The applicant challenged both the orders by filing OA No.280 of
2010 in this Tribunal which came to be dismissed on 11.11.2010.
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However, RA No0.58 of 2010 filed by the applicant in OA No0.280/2010
came to be allowed by this Tribunal by order dated 26.11.2010 wherein in

para 4 it is observed that:

A, Hence, the matter is remanded back to the

respondents with a direction that if they intend to disagree with the

findings recorded by the Enquiry Officer on the issue with regard to

Applicant remaining absent unauthorisedly for a continuous period of

467 days, then they should communicate the tentative reasons for the

same to the applicant and give him an opportunity to put forward his
say in the matter and then proceed according to law and take final
decision in the matter within two months from today and
communicate the said final decision to the applicant immediately.”

(Emphasis laid)

S. The applicant was reinstated on 18.6.2012 and again a show
cause notice dated 7.6.2014 was issued to the applicant in accordance
with the directions given in the order by this Tribunal in RA. The filed his
reply dated 18.7.2014 to the 2rd show cause notice. On 19.11.2014 the
respondent no.l passed the impugned order imposing punishment of
removal from service on the applicant. The applicant preferred an appeal
dated 20.1.2015 before respondent no.2 and the same was dismissed by
order dated 1.9.2015.

6. Ld. Advocate for the applicant challenges the second show cause
notice dated 7.6.2014 on the ground that even this show cause notice is
cryptic and does not mention reasons for their disagreement with the
findings of the enquiry officer. He therefore prays that the impugned
orders be quashed and set aside. Ld. Advocate for the applicant relies on
the observations made in the judgment and order dated 6.2.2023 passed
by this Tribunal in OA No.376 of 2021 (Shri Amrut Malakari Natekar Vs.
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The State of Maharashtra & Anr.) on the ground that whether the matter

can be remanded back or not.

7. In this case the main issue revolves around whether the second
show cause notice is cryptic or has given reasons for their disagreement
with the findings recorded by the enquiry officer. It will be relevant to
quote para 11 of the judgment and order dated 11.11.2010 passed by this
Tribunal in OA No0.280 of 2010, which reads as under:

“I1. e, Bearing in mind, the above mentioned
observations of the Hon’ble Supreme Court, if we see the facts of the
present case, it is quite evident that in the instant case, the Applicant
was granted Extra-Ordinary Leave without pay for his period of
absence, but at that very time, it was made clear that action has to be
taken against the applicant for the said misconduct of remaining
unauthorizedly absent. This is clear from the following wording in the

letter dated 30.6.2005:

“sit. qdz @ Sne@, @ Atan & Y/90/003 @ /R/0048 W
Hletagdia TRu 8409 feaien sppaRe Hietasdt AR, ArR! Aa () T
9R¢9 welie forrAA 6.€ (§3) 3=, [edast, Add JiE A eRAT HERY IS
BT A 3B,

dcetate R feat 3R Rren 30t wEa . Ads SR St Al feea
AR, AR Aat (Bra a srliie) Fr 9%0R 3 fstwi dtewselt smeha
et AAN U3dd ld A BRTAAR A2 BEL.””.”

8. The Tribunal had clearly stated that under no circumstances they
were inclined to hold that in the instant case the applicant’s misconduct

of remaining absent unauthorisedly for a continuous period of 467 days
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was condoned by the respondents. It was further observed in para 11

that:

“I1. .ooiiin... Naturally, the punishment of removal from service
imposed by the respondents no.1 & 2 cannot be said to be harsh or
disproportionate in the circumstances of the case. On the contrary, in
State of Rajasthan & Anr. Va. Mohammed Ayub Naz (supra), when a
Government employee was dismissed from service, as he had
remained absent from service for about 3 years, his dismissal was
held to be valid.”

9. As regards the question whether respondent no.2 has mentioned
reasons for his disagreement with the findings of the enquiry officer, we
quote following portions from the show cause notice dated 7.6.2014

issued by respondent no.1:

“Hd BTG IR BT AT AYAR] &, s IERT Sed, ReTh

I I B OEIEGRYVTE 3T BRITE &b YT SEEGR ISR HIRIRd
AT fAATRAT T SFARFHAYU WA d ARHRIT IREOR I8V & 99
3T TR WU 3fTe & Wyl &g I =] 7). Sds qrERTd S,
R&Teh YT SRAMIDR ARG XSV T 3TSg] AcIIel.”

“ s T2l DR AT Tlhailel S JEaTAT! BIffehd il
g SISl Mg, Alh2i ATBRT I S e dlnail sgarsr ey
3T el <Al g 27 Sgg A IR g famoRari IREoR g
JSEEIGRYVIT i ey 3G < DY VAR HHAIN NI

Y 9o hoard Ryeg B, ”
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10. The authority has given his reason in short but specific for
disagreement with the findings of the enquiry officer on absenteeism in
disciplined force like that of Prison which is a very serious matter. Thus,
the authority has considered the nature and responsibility of the duty of
Police personnel working in the Prison and thus no lenient view can be
taken for such long absenteeism. It is to be noted that the disciplinary
authority in the Prison is not a legal person and therefore as rightly held
by the earlier Division Bench of the Tribunal while remanding the matter
that only tentative reason is required to be mentioned. Considering the
nature of the charge this can be the only tentative reason. It may be
stated either elaborately or to the point. We are satisfied that the
disciplinary authority has given a tentative reason for disagreement with

the findings of the enquiry officer.

11. In view of the above, we hold that respondent no.2 has given
tentative reason for disagreement with the findings of the enquiry officer
and we do not find any ground to set aside the impugned orders. We find

that for the aforesaid reasons the OA deserves to be dismissed.

12.  Original Application is dismissed. No order as to costs.

Sd/- Sd/-
(Medha Gadgil) (Mridula Bhatkar, J.)
Member (A) Chairperson
20.7.2023 20.7.2023

Dictation taken by: S.G. Jawalkar.
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