IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI
ORIGINAL APPLICATION NO.1036 OF 2017

DISTRICT : THANE

Shri Vijay Chhagan Gadave, )
Age about 29 years, residing at Deep Apartment, )
‘B’ Wing, Room No.101, Anand Koliwada, Mumbra, )

).

Thane 400612 .Applicant
Versus
1. The Collector, District Thane )
2. Sub Divisional Officer, )
Thane Division, Thane and Member Secretary, )
District Selection Committee, Thane )..Respondents

Shri M.D. Lonkar — Advocate for the Applicant
Ms. S.P. Manchekar — Chief Presenting Officer for the Respondents

CORAM : Shri P.N. Dixit, Vice-Chairman (A)
Shri A.P. Kurhekar, Member (J)

RESERVED ON : 1st August, 2019
PRONOUNCED ON : 7t August, 2019
PER : Shri P.N. Dixit, Vice-Chairman (A)
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JUDGMENT

1. Heard Shri M.D. Lonkar, learned Advocate for the Applicant and
Ms. S.P. Manchekar, learned Chief Presenting Officer for the Respondents.

Brief facts of the case:

2. The applicant appeared for selection to the post of Talathi. On
24.10.2016 the respondents published list of selected candidates and
waitlisted candidates. The name of the applicant figures at Sr. No.1 in the
waiting list. On 26.5.2017 one of the candidate resigned and his
resignation was accepted on 2.10.2017 after almost 11 months and few
days. The applicant made a representation to consider his case as he was
first in the waiting list. By order 9.10.2017 the respondents rejected his

representation. The relevant portion of the said order reads as under:

“gepeull AR YN [l AAbata e feotr hatics mifetat-20009/9.36.86,/ 019/ 93-31 [ietiss
9%/90/000 a i 209/08/00¢ 3 e “%” FaATldlet Ue A FIA HrRiueadd
Frasgdidt wew@ia Fidaa w0 suel 3R, = 3euE “Fag AR aaR datet asga 9
auiAE fban sidtet Flasga aaR wvaREd! AaeRdtR suiERa JvaE Ag, @ Reiwmia aist st
Raties 3uelh a2a @ Ratiewmeia fefong dat. ER & Fasgd @uod giga. Fas afds aar
Selcdl FasgHAALE SUTAAR IRSARE gt RbRA dedEar RBRA Hetell 3ATAR
AR UGTR FoR & A {hat Hatdd uare AamAe! FrRdet RASGAR et stiet gl fean

3 BIRE! HRURAD AL 3HTAR TRIFAAC! T & A 3G05e AR TasJAldiet
sifaiad sAEARIFYR 31w SATARIA AP foas AlHAdws gt mites-am &= Asa.

312l APl e foas AlAE asyEi=n ael maaden sitdE Aga J Fas JEiwga
SAGATAR d TPNFAR Jetc SATAR RGRA . 7B FHasIdt dar HaeE EarT ddete

Rad i AdRad daR AP e hal Rad stctiedl TeRAE! FeR HasIdiAea FRIERAe
3AGARI RIBRA HA AR AE 3R TG et 3
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& 3EuTe fSiegt foas AfFet swa Fgad woid stetd s stal (FE/MER) A gaotaiet
3REAR 9. A= stera g &sties 09/2/20909 ST A A UGER FoR et 3RA A6l i dATFdAD
BHRURA dAS! AT USTA AT Gl 3. Siegt fotas IfFdia =ist gl dRuRda 3
et @ aR g TS YA AR ARERUIEAR A AR FgFdet u ad
AACAT 3METE! A FasFdicicl R SHTARIALE 31 3AZART AR oras AldActiers
Frgadt mitm-a wa AT, 0 g iegt fras Afdca stafaa snea @it HoRug

BRIRE U RIAAT FACAER WA A FORNGAR VAT 3MUviA CrgFrdt aat AuR .
JeE 3N T g AatH Rtiepran 3t frepiett Savia A 3u8.”

(Quoted from page 62-63 of OA)

Following another representation by the applicant the same was

rejected by order dated 17.10.2017. The same stated as under:

“TA g faeer AldwEld el o sHics UifetdE-0000/U.36.85/09/93-31 ei®
9%/90/R0019 @ f&aties 209/08/00¢ AL FAHE Bt FAR et Fiag Al Fwa Frgaadt wwa
A A St (FAAERM) M ot 3ReAR sf.afea snea g {aiw 09/2/090 Ash
TETS! A YR BoR A Bld. et 99 KA HHA Dt 3R, AT e Al IATFAD HRORAA

TSt A1 ueran AN et 312, {Siegt fetas afdia =it gl druzda 3= fasiat gd.
3WiaEd et 9%/90/20900 =1 uHE vt uRese %.Q A 3taciiehat bial 3nuuiA i, Als
S AfeN vaTaR Rt vt ratea gt g,

3T AR DA A AFRIL, TLARADR Wies0 Hag Afdewsict [aties 28 /2/098 Asta ot a
A3 A HTZ AABS IFA e Artaesl 6.368/2098 i 22 /&/2098 Asha 322 2
Felta FRIeEa s steten faftne anfadaEad 3. AE A SEIE ARG TRESH A
BUAZ ARG Fotfdd @0 et A, B AL RFACIA 3RIT ARG TR
FABEA A ot Ais Uifetdi-R0009/4.36.896/09/93-®1 etis 9%/90/000 a st
R0/0&/00¢ 3EEA FdA 3REAR FTgFIE suE e Fasgdeta gften arida
3AARIAYA 31 3RGARIA Al fotas Afdcdiers Trgadt mites-am wva aga. 7@ Bieg Gas
Aeca sit.afaa snea Alen HURIE FRURAE HUE RS AARE WA AHA FoRIGAR

REVAST MR TR ol AR G, JAG U [Tl AR Bl A G AR A A
g Aehi Rt 3t et Savia Ad 3u8.”
(Quote from page 100-101 of OA)
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4. Aggrieved by the above orders the applicant has made the following

prayers:

“15(a) This Hon’ble Tribunal be pleased to hold and declare that the
impugned orders dated 9.10.2017 and 17.10.2017  issued by the
respondents as illegal and bad in law and the same be quashed and set
aside with further directions directing the respondents to select and appoint
the petitioner to the post of Talathi with all consequential service benefits.”

(Quoted from page 9 of OA)

5. The applicant has challenged the impugned orders mentioning that
the waiting list was valid for one year and he had made representation to
fill up the vacancy due to resignation within that period and therefore

rejecting the same is illegal.

6. The Ld. Advocate for the applicant has relied on judgment and order
dated 26.2.2016 passed by this Tribunal in OA No.446 of 2015 Shri Sagar
Popatrao Desai Vs. The State of Maharashtra & Ors. and judgment and
order dated 22.6.2016 passed by the Hon’ble High Court in Writ Petition
No.3625 of 2016 The State of Maharashtra & Ors. Vs. Sagar Popatrao
Desai confirming the order passed by this Tribunal. The facts of OA
No.446 of 2015 are as under:

One Amit Subhash Katkar was duly selected and reported on
4.9.2013. He tendered his resignation on 25.9.2013. His resignation was
accepted and became effective on 15.10.2013. The applicant Shri Sagar
Popatrao Desai who was first in the waiting list approached this Tribunal.
After examining the facts and GRs the OA was allowed and the
respondents were directed to reconsider his case. As the orders given by
this Tribunal were not complied, the applicant moved this Tribunal in OA

No.888 of 2014 and stay was given by an interim order dated 29.9.2014
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from filling up the vacancy in question. The respondents challenged this
order in the Hon’ble Bombay High Court. On 22.6.2016 the Hon’ble High
Court in W.P. No.3625 of 2016 confirmed the order by this Tribunal. The

relevant portion of the order of Hon’ble High Court reads as under:

“4. The very purpose of making a wait list is to ensure that in the event
some vacancy arises immediately after all the seats are filled, either by
virtue of resignation or otherwise, then it would not be necessary for the
State Government to again start the process of fresh appointment, like
advertisement, holding of written test, interview, etc. and the persons on the

wait list, who are eligible, can be appointed.

5. In the present case, G. R. of 2008 stipulates that wait-list is to be
kept alive for a period of one year. In this case one Amit Subhash Katkar
joined the services on 4.9.2013. He, however, tendered his resignation on
25.9.2013. Respondent, therefore, was clearly eligible for being appointed in
the said post. The Apex Court in the case of — Gujrat State Dyxen
Association Vs. State of Gujrat [1994 (3) JT 559], has observed in para 8

and 9 as under:

“8. .... A candidate in the waiting list in the order of merit has a
right to claim that he may be appointed if one or the other selected
candidate does not join. But once the selected candidates join and no
vacancy arises due to resignation etc. or for any other reason within
the period the list is to operate under the rules or within reasonable
period where no specific period is provided then candidate from the
waiting list has no right to claim appointment to any future vacancy
which may arise unless the selection was held for it. He has no
vested right except to the limited extent, indicated above, or when the
appointing authority acts arbitrarily and makes appointment from the

waiting list by picking and choosing for extraneous reasons.
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9. A waiting list prepared in an examination conducted by the
Commission does not furnish a source of recruitment. It is operative
only for the contingency that if any of the selected candidates does
not join then the person from the waiting list may be pushed up and
be appointed in the vacancy so caused or if there is some extreme
exigency the Government may as a matter of policy decision pick up
persons in order of merit from the waiting list. But the view taken by
the High Court that since the vacancies have not been worked out
properly, therefore, the candidates from the waiting list were liable to
be appointed does not appear to be sound. This practice, may result
in depriving those candidates who become eligible for competing for
the vacancies available in future. If the waiting list, in one
examination was to operate as an infinite stock for appointments,
there is a danger that the State Government may resort to the device
of not holding an examination for years together and pick up
candidates from the waiting list as and when required. The
constitutional discipline requires that this Court should not permit
such improper exercise of power which may result in creating a
vested interest and perpetrate waiting list for the candidates of one
examination at the cost of entire set of fresh candidates either from
the open or even from service.”

(Quoted from page 98-99 of OA)

7. Ld. Advocate for the applicant also relied on following judgments to

clarify the words “immediately’:

(i) (1991) 1 SCC 301, P. Orr & Sons (P) Ltd. Versus Associated

Publishers (Madras) Limited. The relevant portion reads as under:

“13. “Immediate” means at “once; without delay”. “Immediate”

«&.

also means “directly connected; not secondary or remote”; “not

separated by any intervening medium” (Black’s Law Dictionary, 5t
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edn.; Concise Oxford Dictionary, New 7% edn.). This clause no doubt

denotes urgency.”

() (1991) 3 SCC 620, Rajendra & Ors. Vs. State of Madhya

Pradesh. The relevant portion reads as under:

“5. So far as the Local Health Authority being required to
‘immediately’ after the institution of prosecution send a copy of the
report of the result of the analysis in Form III, its failure to do so
instantly was held to be of no consequence, relying on a judgment of
this Court in Tulsiram v. State of Madhya Pradesh, [1984] 4 SCC 487
wherein the word ’“immediately’ was interpreted to convey
reasonable despatch and promptitude’ intending to convey a sense

of continuity rather than urgency.”

(i) 1995 Supp (4) SCC 275 Rao Mahmood Ahmad Khan Vs.

Ranbir Singh & Ors. The relevant portion reads as under:

8. According to us the word ‘immediately’ connotes and
implies that the deposit should be made without undue delay and
within such convenient time as is reasonably requisite for doing the
thing same day with all convenient speed excluding the possibility of
rendering the other associated corresponding act and performance of

duty as nugatory.

9. . The meaning of the word ‘forthwith’ is synonymous of
the word immediately which means with all reasonable quickness

and within a reasonably prompt time.”

8. The Ld. Advocate for the applicant also relied on the judgment of the

Hon’ble Supreme Court in Regional Manager & Anr. Vs. Pawan Kumay
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Dubey, (1976) 3 SCC 334. The relevant portion of the same reads as

under:

“7. We think that the principles involved in applying Article 311(2) having
been sufficiently explained in Shamsher Singh’s case (supra) it should no
longer be possible to urge that Sughar Singh’s case (supra) could give rise to
some misapprehension of the law. Indeed, we do not think that the
principles of law declared and applied so of have really changed. But, the
application of the same law to the differing circumstances and facts of
various cases which have come up to this Court could create the impression
sometimes that there is some conflict between different decisions of this
Court. Even where there appears to be some conflict, it would, we think,
vanish when the ratio decidendi of each case is correctly understood. It is
the rule deducible from the application of law to the facts and circumstances
of a case which constitutes its ratio decidendi and not some conclusion
based upon facts which may appear to be similar. One additional or
different fact can make a world of difference between conclusions in two
cases even when the same principles are applied in each case to similar

facts.”

9. Ld. Advocate for the applicant relies on circular dated 28.2.2017
which reiterated the observations of this Tribunal in OAs No.59, 61 & 90
of 2016 decided on 14.12.2016. The same reads as under:

“If a principle of general applicability is capable of being culled out from a
particular pronouncement of this Tribunal, then similarly placed employees,
though not before the Tribunal should be given the benefit thereof without
actually moving this Tribunal for relief. If on the other hand, the relief is

person specific, then of course, this direction will not apply.”
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10. Ld. Advocate for the applicant referred to the GR dated 13.6.2018
detailing the procedure as far as the waiting list is concerned. The

relevant portion of the same reads as under:

“93. Trasyd et -

9) fras Afrcdet qar Betet TasR 9 auudt e Fasgdt aar wden s Reisuetad
Rera 12 famia svaa siet 3nga & Retismeia, atat ot siar a3a = kaisua fetong gt
RER B FPrasgdt @uoa gige.

?) fas AR R dolc Fasydiags FeddiR SHearR FRaet RierA
HAGENR RIBGRA DHelell 3ATAR AR TR {Afzd Aedia S @ stiea har Fefia uer=n Aamae
Tadia RIEFAR, fhat ST yaumR / 3E 3@e® AU FUASEl/ A har 3w
BURE HRIRAD FIFAAC! Tl e T 3MGae e 3Rl RIGRA deieh 3RIAR F
CAGER ADHR BlcTaeld Rt A Gede bal = Heg e e Rad sners, 3wl
U2 & & gapt=n Fasgdidia sifalad 3Rzariags aReagRiR 3R HHE HRUH Jdid. AH,

3ol wrfaEl Fasadien seaaika seaa .

Submissions by the Respondents:

11. The respondent no.1 has filed affidavit and contested the
contentions raised by the applicant. The relevant portion of the same

reads as under:

“22. With reference to contents of paragraph no.7.1, I say as follows:
Although the facts and circumstances of case laws referred by applicant are
same, and also the waitlist survive for 1 year as per GR, the candidate Shri
Sachin Jadhav has resigned from his post after 241 days for his personal

reasons and was not disqualified for any reason.

22.1 It is also submitted that Government of Maharashtra has not yet
issued any new resolution or directions for recruitment process and hence
respondent has to follow the GR dated 19.10.2007 and 27.6.2008. The



12.
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reasons for not granting appointment to the applicant are given in earlier
paragraphs contained in brief history.”
(Quoted from page 109 of OA)

Ld. CPO has relied on the judgment of the Hon’ble Supreme Court

in Manoj Manu & Anr. Vs. Union of India & Ors., (2013) 12 SCC 171. The

relevant portion of the same is as under:

13.

“9. It can be clearly inferred from the reading of the aforesaid that it is
not the case where any of these persons initially joined as Section Officer
and thereafter resigned/left/ promoted etc. thereby creating the vacancies
again. Had that been the situation viz. after the vacancy had been filled up,
and caused again because of some subsequent event, position would have
been different. In that eventuality the UPSC would be right in not forwarding
the names from the list as there is culmination of the process with the
exhaustion of the notified vacancies and vacancies arising thereafter have
to be filled up by fresh examination.”

(Quoted from page 185 of OA)

The respondents have, therefore, submitted that the OA is without

any merit and the same be dismissed.

14.

Issue for consideration:
(i) Whether the person in the waiting list is eligible for
appointment after the vacancy is filled in and one of the selected

candidate resigns after prolonged period of more than eight months?

The reply is negative.
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Discussion and findings:

15. As admitted by both the sides all selected candidates had joined.
One of the candidate worked for a period of more than eight months and
his resignation came to be accepted after a period of nearly nine months.
Thereafter, the applicant wanted to be considered stating that the waiting
list is valid for a period of one year and therefore the applicant deserves to
be appointed. The candidate who resigned worked for 241 days and
resigned for his personal reasons thereafter. The cases on which the Ld.
Advocate for the applicant has relied had different facts. In the case
decided by this Tribunal, the applicant had approached the Tribunal as
the selected candidate did not join and it was in a short period of three
weeks. The Tribunal had issued stay for filling up the vacancy, since the
same was not complied with. Hence, the Tribunal had issued the order

directing the respondents to give appointment to the applicant.

16. The Hon’ble High Court in their judgment have mentioned in para 4
that, “in the event some vacancy arises immediately after all the seats are filled,
either by virtue of resignation or otherwise, then it would not be necessary for the
State Government to again start the process of fresh appointment, like
advertisement, holding of written test, interview, etc. and the persons on the wait
list, who are eligible, can be appointed.”. The emphasis here is on the words,
“vacancy arises immediately” and a candidate from the waiting list is to be
considered to avoid repeating the same process for filling up the vacancies
out of the exigencies mentioned above. Similarly, the GR dated 13.6.2018
has reiterated by stating that if the selected candidate does not join in
short period and vacancy gets created, then the same should be filled in
by a candidate from the waiting list. As observed by the Hon’ble Supreme
Court, persons from the waiting list should be considered after the

selected candidate resigns/left/promoted immediately.
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17. The purpose of waiting list is to fill up the vacancies caused
provided the eventuality occurs at reasonably short period. When the
candidate joined and worked for eight long months and then resigned due
to personal reasons, by no stretch of imagination it can be considered as
immediate vacancy. Such vacancy has to be filled in by next recruitment
else it will defeat the very purpose of providing fair chance for all the
candidates. The Apex Court in the case of - Gujrat State Dyxen
Association Vs. State of Gujrat [1994 (3) JT 559], observed that, improper
exercise of power which may result in creating a vested interest and
perpetrate waiting list for the candidates of one examination at the cost of
entire set of fresh candidates either from the open or even from service,

has to be avoided.

18. The applicant has failed to demonstrate any sound reasons for

interfering with the impugned orders.

19. For the above reasons, OA is devoid of any merits and is dismissed

with no order as to costs.

Sd/- Sd/-
(A.P. Kurhekar) (P.N. Dixit)
Member (J) Vice-Chairman (A)
7.8.2019 7.8.2019

Dictation taken by: S.G. Jawalkar.
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