MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR

ORIGINAL APPLICATION NO.433/2024 (S.B.)

Vinayak S/o Bhagwan Chopade,
Aged about 61 years, Occu.: Retired,
R/o. Shyam Kunj, Mutthe Layout,
Behind Bus Depot, Buldhana, District Buldhana.
. APPLICANT

//VERSUS//

1]  State of Maharashtra,
Through its Principal Secretary,
Water Resources Department,
Mantralaya, Mumbai-32.

2]  Superintending Engineer,
Buldhana Irrigation Project Circle,
Opposite Ganpati Mandir, Tata Ground, Buldana.

3] Executive Engineer,
Buldhana Irrigation Division, Suvarna Nagar,

Near Tata Ground, Buldana-443 001
... RESPONDENTS

Shri R.M. Fating, Ld. counsel for the Applicant.
Smt A.D. Warjukar, Ld. P.O. for the Respondent No.1.

Smt. U.A. Patil, Ld. counsel for Respondent Nos.2 & 3

Coram

Hon’ble Shri Justice M. G. Giratkar,

Vice Chairman.

Dated :- 09/01/2025.
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JUDGMENT

Heard Shri R.M. Fating, learned counsel for the
Applicant, Smt A.D. Warjukar, learned P.O. for Respondent No.1
and Shri A.S. Deshpande, learned counsel holding for Smt. U.A.

Patil, Ld. Advocate for Respondent Nos.2 & 3.

2. The case of applicants in short is as under:-

The Applicant initially came to be appointed on the
post of Technical Assistant on Work Charge Basis on 23/07/1986.
Applicant service was Converted into Regular Temporary
Establishment. Applicant has been absorbed on the post of Civil
Engineering Assistant w.e.f. 01/01/1989. Applicant passed
professional examination for the post of Junior Engineer in the
year 2003. The Government has issued Circular that First Time
Bound Promotion shall be extended to the Technical Assistant
upon completion of 12 years of service from the date of their
initial appointment irrespective of their establishment as per
Circular dated 18/06/1998. Applicant has received benefit of First
Time Bound Promotion w.e.f. 29/07/1998. Thereafter,
Respondents have not extended benefit of Second and Third

Assured Carrer Progression Scheme to the Applicant. Thereafter,
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Applicant came to be retired on attaining the age of
superannuation on 30/04/2021. The Respondent No.3 has
issued impugned recovery order / certificate dated 24/08/2022,
thereby deducted Rs.3,72,303/- from the amount of Leave
Encashment, without giving any show cause notice or opportunity.
Therefore, applicant approached to this Tribunal for the following

reliefs:-

“121) Hold and declare that an amount of
Rs.3,72,303/- recovered by impugned order/certificate
dated 24.08.2022 issued by Respondent No.3 is illegal
and bad in law in view of law laid down by the Hon'ble
Apex Court and specific directions in Government
Resolution dated 18.10.2022 issued by the Respondent
No.1:

i11)  Quash and set aside the impugned
order/certificate dated 24.08.2022 issued by the
Respondent No.3. Executive Engineer, Buldhana
Irrigation Division, Buldhana in the interest of justice.

iii) Direct the Respondents to refund the amount of
Rs.3,72,303/- to the Applicant along with interest
thereon @ 18% till the date of actual payment.”

3. Therefore, some of the similarly situated
employee filed Petition before the Hon’ble Supreme Court and as
per the Judgment of Hon’ble Supreme Court in Civil Appeal

N0.1985/2022 in the case of The State of Maharashtra & Ano. VS
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Madhukar Antu Patil & Ano. The Hon’ble Supreme Court has
directed the Respondent not to recover any excess amount after
the refixation of pay scale after grant of First Time Bound
Promotion. Paras 5 and 6 of the Judgment is reproduced below:-

“5.  However, at the same time, as the grant of first TBP
considering his initial period of appointment of 1982 was
not due to any misrepresentation by the contesting
respondent and on the contrary, the same was granted on
the approval of the Government and the Finance
Department and since the downward revision of the pay
scale was after the retirement of the respondent, we are of
the opinion that there shall not be any recovery on re-
fixation of the pay scale. However, the respondent shall be
entitled to the pension on the basis of the re-fixation of the
pay scale on grant of first TBP from the year 1989, ie..
from the date of his absorption as Civil Engineering
Assistant.

6. In view of the above and for the reasons stated
above, the present appeal succeeds in part. The impugned
judgment and order passed by the High Court as well as
that of the Tribunal quashing and setting aside orders
dated 6.10.2015 and 21.11.2015 down-grading the pay
scale and pension of the contesting respondent are hereby
quashed and set aside. It is observed and held that the
contesting respondent shall be entitled to the first TBP on
completion of twelve years from the year 1989, i.e., from
the date on which he was absorbed on the post of Civil
Engineering Assistant and his pay scale and pension are to
be revised accordingly. However, it is observed and
directed that on re-fixation of his pay scale and pension,
as observed hereinabove, there shall not be any recovery
of the amount already paid to the contesting respondent,
while granting the first TBP considering his initial
appointment from the year 1982.”
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4. The O.A. is strongly opposed by the respondents. It is
submitted that excess payment was made to the applicant and

therefore recovery was made.

5. Learned counsel for applicant has pointed out the
Judgment of Hon’ble Supreme Court in the case of State Of
Punjab & Ors vs. Rafig Masih (White Washer) decided on 18
December, 2014 in Civil Appeal No. 11527/2014 (Arising out of
S.L.P. (C) No0.11684/2012. Learned Advocate has pointed out

G.R. dated 18/10/2022.

6. As per the submission of learned counsel for applicant,
the applicant was working as a Class-111 employee. The applicant
was already retired on 30/04/2021 and impugned order /
certificate was passed on 24/08/2022 i.e. after the retirement. He
has also pointed out Guideline Nos.(i) and (ii) of the Judgment in
the case of Rafiq Masih (cited supra) and submitted that as per
Guideline Nos.(i) and (ii), recovery is not permissible. As per his
submission the G.R. dated 18/10/2022 is also clear. As per this
G.R. the excess amount paid after refixation of the pay cannot be
recovered. The material portion of the G.R. dated 18/10/2022 is

reproduced below:-
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“orgs AUl -

TS ATHHT FHAIAT [Afed HFIfAT HITa7 o
FITIT FIaATeE Galead / JTdatad Hrearf@a gadr

IITAT FIGT HIHAAFS TETZTEH HATMH AT FI A

HI. Haleag rIrargi=adr 390FT 1T ﬁ'UfWTgHT\" },;’37‘7
gHTO FrIargr FId .-

(¢) &L Faleg FIITITIT  [HOfFrEr  FHERAFTATTON
FIUGTSTT £5C)d ST TET [RHATMAT TTaeT HIFITFFHr

TJaTTF TTatdter FHTET, I gargiter FHIGUATZT
‘\RATFIGTHA ¢ Jurar FATdE qUl Fegraw  gleedr

FIATEST Galeaddl TJITATT ol doIrg iy Jgdlel. AT,

Faleq ~FrIraaredr G ITfA0TIredr FAATATTONTTS
Jrfor AT FrAfaETr, JRaEIE GE5hs 4Y aT@d @
S F.EP6/R00y HET IR FeTT  €@F, FgHENT
AR fa.9c.03.988¢,  [fa.ec.06.98¢¢ &
fa.£8.09.20¢0% FIgaRk HTAFAT FI0IIT IT IHTEd.

(?) & Faleqg FIIAITT  HGX AR OTIITER
ggIRT da= [Afadr sifor darfagdr dad R
P, FTgFR FYIRT dd7 T fAgdr dda [Ffeadr
FoAIAAYT  FAIAPHFA Y HET  Foledr  IEHAGIE

IR FHREAT JIAGarAre agell FXoGId 4% 79,

(3) &9 FATEST TETTFIAT FIATeq Ggleaddl/
HATHT HTATIAT FaTcA FNTAT ATH AT ATge .

Jalca ~Irgrargr=gr Jaid g7y ﬁvfargmrr FISHITGOr
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TITHOT FTS, THT GG FIUNT ATET Tt gérar
ETTE. THT FATEG GGleaad) / HAITIT HTeaTf@T
JITATGIad fda f@smara d@add fFAAFaT Fed arded
[Aof aEter o IEAe.”

7. The Judgment of the Hon’ble Supreme Court in the
case of State of Punjab & Ors vs. Rafig Masih (cited supra) is
very clear. The Hon’ble Supreme Court in the case of State of
Punjab & Ors vs. Rafig Masih (cited supra) has given following
guidelines :-

“12. 1t is not possible to postulate all situations of hardship,
which would govern employees on the issue of recovery,
where payments have mistakenly been made by the
employer, in excess of their entitlement. Be that as it may,
based on the decisions referred to hereinabove, we may, as
a ready reference, summarise the following few situations,
wherein recoveries by the employers, would be
impermissible in law:-

(1). Recovery from employees belonging to Class-
Il and Class-1V service (or Group ‘C’ and

Group ‘D’ service).
(if). Recovery from retired employees, or
employees who are due to retire within one

year, of the order of recovery.

(iti. Recovery from employees, when the excess
payment has been made for a period in excess
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of five years, before the order of recovery is
issued.

(iv). Recovery in cases where an employee has
wrongfully been required to discharge duties of
a higher post, and has been paid accordingly,
even though he should have rightfully been
required to work against an inferior post.

(v). In any other case, where the Court arrives at
the conclusion, that recovery if made from the
employee, would be iniquitous or harsh or
arbitrary to such an extent, as would far
outweigh the equitable Dbalance of the

employer’s right to recover.”

8. As per Guideline Nos.(i) & (ii), recovery is not
permissible from Class-111 and Class-1V employees. Recovery is
not permissible from retired employee or who are about to retire
within one year from the date of recovery order. The applicant
was already retired on 30/04/2021 and the impugned recovery
order [/ certificate was issued on 24/08/2022 i.e. after the
retirement of applicant. Applicant was working as a Class-IlI
employee. Therefore, as per Guideline Nos.(i) & (ii) of the
Judgment in the case of Rafiq Masih (cited supra), recovery is

not permissible. Hence, the following order:-
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ORDER

(i) O.A. is allowed.

(i) The impugned recovery order / certificate dated

24/08/2022 is hereby quashed and set aside.

(iti) The recovered amount of Rs.3,72,303/- shall be
refunded to the applicant within a period of three

months from the date of receipt of this order.

(iv) If the amount is not refunded within a stipulated
period of three months, then amount shall carry
interest @ 6% p.a. from the date of recovery till

the actual refund.

(v) No order as to costs.

(Justice M.G.Giratkar)
Vice Chairman.

Dated :-09/01/2025.
PRM.
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| affirm that the contents of the PDF file order are word to

word same as per original Judgment.

Name of Steno ; Piyush R. Mahajan.
Court Name ; Court of Hon’ble Vice Chairman.
Judgment signed on ; 09/01/2025.
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