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  O.A.No.430/2024     

MAHARASHTRA ADMINISTRATIVE TRIBUNAL 

NAGPUR BENCH NAGPUR 
 

ORIGINAL APPLICATION NO.430/2024 (S.B.) 
 

Arun s/o Ramchandra Pathak, 

Aged about 60 years, Occu.: Retired,  

R/o Urban Bank Colony, Ward No.1,  

Nandura, District Buldhana.                  
                                 …  APPLICANT 
 

// V E R S U S // 
 

1] State of Maharashtra,  

Through its Principal Secretary,  

Water Resources Department,  

Mantralaya, Mumbai-32. 

 

2]  Superintending Engineer,  

Buldhana Irrigation Project Circle,  

Opposite Ganpati Mandir, Tata Ground, Buldana. 

 

3]  Executive Engineer,  

Buldhana Irrigation Division, Suvarna Nagar,  

Near Tata Ground, Buldana-443 001             

                        … RESPONDENTS  
   

 

Shri R.M. Fating, Ld. counsel for the Applicant. 

Shri A.P. Potnis, Ld. P.O. for the Respondent No.1. 

Shri T.M. Zaheer, Ld. counsel for Respondent Nos.2 & 3 

Coram :- Hon’ble Shri Justice M. G. Giratkar,  

   Vice Chairman.  
     
Dated :- 09/01/2025.   
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J U D G M E N T 

  Heard Shri R.M. Fating, learned counsel for the 

Applicant, Shri A.P. Potnis, learned P.O. for Respondent No.1 and 

Shri T.M. Zaheer, Learned Advocate for Respondent Nos.2 & 3 . 

 

2.   The case of applicants in short is as under:- 

    The Applicant initially came to be appointed on the 

post of Technical Assistant on Regular Temporary Establishment  

on 31/03/1986. Applicant was working on Regular Establishment 

and no work charge period was involved in the appointment order.  

Applicant being qualified and was working on the regular 

establishment, he has been absorbed on the post of Civil 

Engineering Assistant  w.e.f. 01/01/1989.  Applicant passed 

professional examination for the post of Junior Engineer in month 

of December, 1998.  The Government has issued Circular that 

First Time Bound Promotion shall be extended to the Technical 

Assistant upon completion of 12 years of service from the date of 

their initial appointment irrespective of their establishment  as per 

Circular dated 18/06/1998.  Applicant has received benefit of First 

Time Bound Promotion w.e.f. 30/12/1998.  Thereafter, 

Respondents have extended benefit of Second Time Bound 
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Promotion/ACPS w.e.f. 30/12/2010.  Thereafter, the Respondents 

have extended benefit of Third Time Bound Promotion/ACPS 

w.e.f. 30/12/2016.  Applicant came to be promoted on the post of 

Junior Engineer w.e.f. 05/02/2021.  Thereafter, Applicant came to 

be retired on attaining the age of superannuation  on 31/01/2022. 

The Respondent No.3 has issued impugned recovery order dated 

25/05/2022, thereby deducted Rs.5,65,063/- from the amount of 

Leave Encashment, without giving any show cause notice or 

opportunity.  Therefore, applicant approached to this Tribunal for 

the following reliefs:- 

 

“12i)  Hold and declare that an amount of 

Rs.5,65,063/- recovered by impugned order dated 

25.05.2022 issued by Respondent No.3 is illegal and 

bad in law in view of law laid down by the Hon'ble 

Apex Court and specific directions in Government 

Resolution dated 18.10.2022 issued by the Respondent 

No.1: 

 

ii)  Quash and set aside the impugned order dated 

25.05.2022 (ANNEXURE A-10) issued by the 

Respondent No.3. Executive Engineer, Buldhana 

Irrigation Division, Buldhana in the interest of justice.  

 

iii)  Direct the Respondents to refund the amount of 

Rs.5,65,063/- to the Applicant along with interest 

thereon @ 18% till the date of actual payment.”  
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3.   Some of the similarly situated employee filed Petition 

before the Hon’ble Supreme Court and as per the Judgment in 

Civil Appeal No.1985/2022 in the case of The State of 

Maharashtra & Ano. VS Madhukar Antu Patil & Ano , the 

Hon’ble Supreme Court has directed the Respondent not to 

recover any excess amount after the refixation of pay scale after 

grant of First Time Bound Promotion.  Paras 5 and 6 of the 

Judgment is reproduced below:- 

“5.  However, at the same time, as the grant of firs t TBP 

considering his initial period of appointment of 1982 was 

not due to any misrepresentation by the contesting 

respondent and on the contrary, the same was granted on 

the approval of the Government and the Finance 

Department and since the downward revi sion of the pay 

scale was after the retirement of the respondent, we are of 

the opinion that there shall not be any recovery on re -

fixation of the pay scale. However, the respondent shall be 

entitled to the pension on the basis of the re -fixation of the 

pay scale on grant of first TBP from the year 1989, ie.. 

from the date of his absorption as Civil Engineering 

Assistant.  

 

6.  In view of the above and for the reasons stated 

above, the present appeal succeeds in part. The impugned 

judgment and order passed by the High Court as well as 

that of the Tribunal quashing and setting aside orders 

dated 6.10.2015 and 21.11.2015 down -grading the pay 

scale and pension of the contesting respondent are hereby 

quashed and set aside. It is observed and held that the 

contesting respondent shall be entitled to the first TBP on 

completion of twelve years from the year 1989, i.e., from 
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the date on which he was absorbed on the post of Civil 

Engineering Assistant and his pay scale and pension are to 

be revised accordingly. However , it is observed and 

directed that on re-fixation of his pay scale and pension, 

as observed hereinabove, there shall not be any recovery 

of the amount already paid to the contesting respondent, 

while granting the first TBP considering his initial 

appointment from the year 1982.”   

     

4.   The O.A. is strongly opposed by the respondents.  It is 

submitted that excess payment was made to the applicant and 

therefore recovery was made.  

 

5.    Learned counsel for applicant has pointed out the 

Judgment of Hon’ble Supreme Court in the case of State Of 

Punjab & Ors vs. Rafiq Masih (White Washer) decided on 18 

December, 2014 in Civil Appeal No. 11527/2014 (Arising out of 

S.L.P. (C) No.11684/2012.  Learned Advocate has pointed out 

G.R. dated 18/10/2022.   

 

6.   As per the submission of learned counsel for applicant,  

the applicant was working as a Class -III employee. The applicant 

was already retired on 31/01/2022 and impugned order was passed 

on 25/05/2022 i.e. after the retirement. He has also pointed out 

Guideline Nos.(i) and (ii) of the Judgment in the case of Rafiq 

Masih (cited supra) and submitted that as per Guideline Nos.(i) 
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and (ii), recovery is not permissible. As per his submission the 

G.R. dated 18/10/2022 is also clear.  As per this G.R. the excess 

amount paid after refixation of the pay cannot be recovered.  The 

material portion of the G.R. dated 18/10/2022 is reproduced 

below:-   

 

“ऴाशन ननणणय -  
 

राज्य ऴाशकीय कर्णचाऱ्याऱ्याांना वळहषत ननयमर्त शेळेनांतर ऱागू 
कराळयाची काऱबध्द ऩदोन्नती / शेळाांतगणत आश्ळामशत प्रगती 
योजना स्थाऩत्य अमियाांत्रिकी शषाय्यक शांळगाणश ऱागू करताना 
र्ा. शळोच्च न्यायाऱयाच्या उऩरोक्त न्याय ननणणयानुशार ऩुढीऱ 
प्रर्ाणे कायणळाषी कराळी :- 
 

(१) र्ा. शळोच्च न्यायाऱयाच्या ननणणयाची अांर्ऱबजाळणी 
करण्याच्या दृष्टीने जऱशांऩदा वळिागातीऱ स्थाऩत्य अमियाांत्रिकी 
शषायक शांळगाणतीऱ कर्णचारी , या ऩदाळरीऱ शर्ाळेऴनाच्या 
'हदनाांकाऩाशून १२ ळवाणचा काऱाळधी ऩूणण केल्याळर ऩहषल्या 
काऱबध्द ऩदोन्नती योजनेचा ऱाि घेण्याश ऩाि राषतीऱ. र्ा. 
शळोच्च न्यायाऱयाच्या शदर न्यायननणणयाच्या अांर्ऱबजाळणीशाठी 
आणण र्ा. न्यायाधधकरण ,  औरांगाबाद खांडऩीठ येथे दाखऱ रू्ल 
अजण क्र.६१७/२०१४ र्धीऱ ननदेऴ ऱसात घेऊन , शांदिाणधीन 
ऴाशन ऩिे. हद.१८.०३.१९९८ , हद.१८.०६.१९९८ ळ 
हद.१९.०५.२०१४ याद्ळारे अधधक्रमर्त करण्यात येत आषेत.  

 

(२)  र्ा शळोच्च न्यायाऱयाच्या शदर न्यायननणणयानुशार 
शुधाररत ळेतन ननश्श्चती आणण शेळाननळृत्ती ळेतन ननश्श्चती 
कराळी. अऴाप्रकारे शुधाररत ळेतन ळ ननळृत्ती ळेतन ननश्श्चती 
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केल्यानांतर त्याांचेकडून याऩूळी अदा केऱेल्या रकरे्ऩोटी 
कोणत्याषी प्रकारची अनतप्रदानाची ळशुऱी करण्यात येऊ नये.  

 

(३)  स्थाऩत्य अमियाांत्रिकी शषायकाांना काऱबध्द ऩदोन्नती/ 
शेळाांतगणत आश्ळामशत प्रगती योजनेचा ऱाि देताना याऩुढे र्ा. 
शळोच्च न्यायाऱयाच्या शदर न्याय ननणणयानुशार काटेकोरऩणे 
तऩाशणी कराळी , तशेच अनतप्रदान षोणार नाषी याची दसता 
घ्याळी. तशेच काऱबध्द ऩदोन्नती / शेळाांतगणत आश्ळामशत प्रगती 
योजनेबाबत वळत्त वळिागाने ळेलोळेली ननगणमर्त केऱेऱे ऴाशन 
ननणणय देखीऱ ऱागू राषतीऱ.” 

 

7.  The Judgment of the Hon’ble Supreme Court in the 

case of State of Punjab & Ors vs. Rafiq Masih (cited supra) is 

very clear. The Hon’ble Supreme Court in the case of State of 

Punjab & Ors vs. Rafiq Masih (cited supra) has given following 

guidelines :- 

“12.  It is not possible to postulate all situations of hardship, 

which would govern employees on  the issue of recovery, 

where payments have mistakenly been made by the 

employer, in excess of their entitlement. Be that as it  may, 

based on the decisions referred to hereinabove, we may, as 

a ready reference, summarise the following few situations, 

wherein recoveries by the employers, would be 

impermissible in law:-  

 

(i).  Recovery from employees belonging to Class -

III and Class-IV service (or Group ‘C’ and 

Group ‘D’ service).  
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(ii).  Recovery from retired employees, or 

employees who are due to retire within one 

year, of the order of recovery.  

 

(iii. Recovery from employees, when the excess 

payment has been made for a period in excess 

of five years, before the order of recovery is 

issued.  

 

(iv).  Recovery in cases where an employee has 

wrongfully been required to discharge duties of 

a higher post, and has been paid accordingly, 

even though he should have rightfully been 

required to work against an inferior post.  

 

(v).  In any other case, where the Court arrives at 

the conclusion, that recovery if made from the 

employee, would be iniquitous or harsh or 

arbitrary to such an extent, as would far 

outweigh the equitable balance of the 

employer’s right to recover.”  

 

8.   As per Guideline Nos.(i) & (ii), recovery is not 

permissible from Class-III and Class-IV employees. Recovery is 

not permissible from retired employee or who are about to retire 

within one year from the date of recovery order.  The applicant 

was already retired on 31/01/2022 and the impugned recovery 

order was issued on 25/05/2022 i.e. after the retirement of 

applicant.  Applicant was working as a Class -III employee.  
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Therefore, as per Guideline Nos.(i) & (ii) of the Judgment in the 

case of Rafiq Masih (cited supra) , recovery is not permissible.  

Hence, the following order:- 

 

O R D E R  

(i) O.A. is allowed. 

(ii) The impugned recovery order dated 25/05/2022 is 

hereby quashed and set aside.  

(iii) The recovered amount of Rs.5,65,063/- shall be 

refunded to the applicant within a period of three 

months from the date of receipt of this order.   

(iv) If the amount is not refunded within a stipulated 

period of three months, then amount shall carry 

interest @ 6% p.a. from the date of recovery till 

the actual refund. 

(v) No order as to costs.   

 

 

                              (Justice M.G.Giratkar) 

                         Vice Chairman. 

 

Dated :-09/01/2025. 

PRM. 
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      I affirm that the contents of the PDF file order are word 

to word same as per original Judgment.  

 

Name of Steno   : Piyush R. Mahajan. 

 

Court Name   : Court of Hon’ble  Vice Chairman. 

       

 

Judgment signed on  : 09/01/2025. 

 

 

 

 


