MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR

ORIGINAL APPLICATION NO.285/2024 (D.B.)

Jyoti Shankarrao Dahe,

Aged about 37 years, Occ.: Private Job,
R/0.79, Kamgar Nagar, Behind Ishwar Nagar,
New Nandanvan, Nagpur

... APPLICANT

//VERSUS//

1] The State of Maharashtra,
Through its Secretary,
Department of Higher and Technical Education,

Mantralaya, Mumbai-32

2] Directorate of Vocational Education and Training,
Through its Director,
Mahapalika Marg, Opposite Metro Cinema,
Dhobhi Talav, CSMT Area, Fort Mumbai- 400001,
Post Box No0.10036
... RESPONDENTS

Shri K.N. Jain, Advocate for the Applicant.
Shri S.A. Deo, learned C.P.O. for the Respondents.

Coram :- Hon’ble Shri Justice M. G. Giratkar,
Vice Chairman and
Hon’ble Shri Nitin Gadre,
Member (A).

Dated :- 04/12/2024.
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JUDGMENT

Heard Shri K.N. Jain, learned counsel for the applicant

and Shri S.A. Deo, learned C.P.O. for the respondents.

2. The case of the applicant in short is as under :-

Respondent No.2 has published advertisement for the
post of Senior Clerk all over Maharashtra, on 17/02/2023. In all
total 32 posts were reserved for Open category (female). On
09/03/2023, the applicant has submitted application form from
Open category (female). She has qualified the examination and
her name in the merit list is at Serial No.821. The candidates who
were qualified the examination, were called for documents
verification and their list was published as per letter dated
22/02/2024. The name of applicant is at Serial No.19. The
process of documents verification was done on 26/02/2024 at
Mumbai. The applicant attended the entire process of documents
verification along with all necessary documents as required. On
01/03/2024, respondent no.2 published list of eligible candidates
and non-eligible candidates as per the Circular No.48, wherein,

the name of the applicant is at Serial No.97 and shown as “not-
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eligible” for not having Non-Creamy Layer Certificate of

2022-2023.

3. The Government of Maharashtra has issued G.R. dated
04/05/2023. The said G.R. is specific for recruitment of Open
Category (Women), women candidate need not to submit Non-
Creamy Layer Certificate and therefore the demand of respondent
no.2 to produce the Non-Creamy Layer Certificate is against the
G.R. dated 04/05/2023. Hence, the applicant has approached to

this Tribunal for the following reliefs:-

“8.(a) Direct the Respondent No.2 Director, Directorate of
Vocational Education and Training, to modify the list dated
01/03/2024 (Annexure- A/1) published vide Circular No.48, to the
extent of Serial No.97, by showing the applicant as "eligible"
candidate for the post of Senior Clerk, in view of advertisement
No.02/2022 dated 17/02/2023 (Annexure-A/2), being qualified and
particularly in view of Government Resolution dated 04/05/2023
(Annexure- A/S).

(b) Hold and declare that the applicant is "eligible" for the post
Senior Clerk being qualified, in view of Government Resolution
dated 04/05/2023 (Annexure-A/8), as Non- Creamy Layer
Certificate is not necessary for the Open Category (Women) and in
view of advertisement No.02/2022 dated 17/02/2023 (Annexure-
A/2),

(c) Consider the candidature of the present Applicant at Serial
No.97, as eligible candidate in the list dated 01/03/2024 published
[vide Circular No. 48] (Annexure-A/1) for the post of Senior Clerk
in Open Category (Women) being qualified, as per advertisement
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No.02/2022 dated 17/02/2023 (Annexure-A/2) and in view of
Government Resolution dated 04/05/2023 (Annexure-A/8)

(d) Direct the Respondent No. 2 not to release the posting
orders and joining orders to the 32 Candidates of Open Category
(Women), during the pendency of the present original application.

(e) Stay the effect, operation and implementation of list dated
01/03/2024 [vide Circular No. 48] (Annexure-A/l1), published by
the respondent No.2 for the post of Senior Clerk in Open Category
(Women), as per advertisement No.02/2022, during the pendency of
the present application.

(f) Grant ad-interim ex-parte relief in terms of prayer (d) & (e)
above.

(g) Allow the present application and grant any other relief
deemed fit and proper in the circumstances of the case in favour of
the applicant,

9.(i) Stay the further process of issuance of joining letters/posting
orders to the eligible candidates mentioned in List dated

01/03/2024 published vide circular No. 48 for the post of Senior
Clerk, during the pendency of the present application.

(ii) Direct the Respondent No. 2 Director, Directorate of
Vocational Education and Training, not to release the posting
orders and joining orders to the 32 Candidates of Open Category
(Women), in the list dated 01/03/2024 published vide circular No.
48, during the pendency of the present original application.

(iii) In the alternative, keep one post vacant of Senior Clerk for
the present applicant being eligible in view of Government
Resolution dated 04/05/2023 (Annexure- A/8) as Non-Creamy
Layer certificate is not necessary for the Open Category (Women),
during the pendency of the present application.

(iv)  Grant ad-interim ex-parte relief in terms of prayer Clause

(i), (ii) and (iii) above.”
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4. The O.A. is strongly opposed by the respondents. It is
the contention of the respondents that the applicant was not
having Non-Creamy Layer Certificate, hence, she cannot get the
benefit of the said Government Resolution dated 04/05/2023,
because, the said Government Resolution is not applicable to the

applicant. Therefore, O.A. is liable to be dismissed.

5. During the course of submission learned counsel for
the applicant has pointed out the G.R. dated 04/05/2023. The
material decision of the Government Resolution is reproduced

below:-

“omEga fAorT -

gear  gaaidrel  ARgerwdar  IIfET wgdAear  geradid

ICEEETG g gaIMalel AR I JI AT  JIarTdroe

Ao ATT-fRAIANT  gATOIYT  FET  HIvwRy  He AT

ARXASHITAT ATTda AT AT AoTar=ad 15 FHIvara AT 318

. IR, AAMHAIT T WHA HAaIAT FEAALTT FATAEY
HINATS ARATHRAT 30 TFh Sram INIf&@T  STuararagd  ard=

AT 2. 4.9.200¢ AAAT FIvATd 3TaT  3MTE. AT ArHA

AoTaTA T @rold cucol“l IT HI0ATd AT 3Tgd:-

?) (TH) 3MIETUMH eAISh/3HET g erdi #AMT e HATH-Q T T
HATH- 20,
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) (@) gATUITY AT T (37) - FoAr FIAAS ARATATS
RAANTT TATOITT g it gurgof,

3) (A1) THTTT AW (F) - HHGAT IAGAAH  Godl

ggaclier AfgeT=ar 3MIfETT geray HAgwdl streard cararaaH
JATOTTS g grdr qurgoll #drer  (¢) A (31) TdA

aRTSerdiel "3 ATGST  IAGANHZA  Godr  Faare
Afgerdyar  fAfga o SREAxTT  gaAtorgy  guardr
IIFHAT AFUMT ATE.", & dIda,

¥) (aleT) gAY AN (F) - ANEIAT IASAAN o

ggaclier AfgeT=ar 3MIfETT geray HAgwdl sireard cararaaH
JATOTTS g cardr guraoly #dfrer (¢2) #Fdrer (9).

3. g eTdld Afgoiahar 3MIfead  ygdedr Yeray [ags

sToiecar #AfReTzar AtA-fpfAA3T gaATOTgIdr Jurgelr sIvararad
Juryr ST AGIIOT  FHIvIT=AT H;ors'r:rrrﬁ rga Aoty
f6.R5.9.200¢ ALY NTI@H  dIFAT  HIUITATE  ATHA IGIE

fe.25.2.20¢20 NPT FIvarg 3mem 3Mg. IJI, IT ATEA

oTara e o HT?—_[@'TE!THH JUITIT FSTUN =] 31o1°id||oi TISEIH{UMTcH

guar e fAoia fEee.¢.:0¢0 IFad WATAT wHIvard 3me

Ted. 3Tl Godl_aelcldl A ar 3MIfad 37T geTadld

AINHIar ATT-THRAANT TATOTTT JTEI FITATAN T IE HI0ATT

L I 5 K 1 5 M1 3 O 5 %) 2 I - S IR P R 4 - W | ;. M T A

fe.29.2.209% AT A fAvTaTE@y fAXAa &wIvarg A9 3mgd.

Y. HForHﬁrH SJTar g H;orqj%ra STATAT TIABAT T ATINY

gaaiareal Afgenaedar 3mfaa rgdear veradia [afardr crar &%

STOIOM-IT ARATAT AT T ATIMH TFIATATS AT ATIMH TE T

SATU fAHTT TEY HAT TATHA fAHTamhgA d@rdd fafgd
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FIUATT  TATTHATOY  ATT-THRTAIINT THATOITT HIEIT  HI0ITITT T

aXdal elld] ledlel.

g, HGIAUSE ArpAdT ITIRTATHT TAEE HIvATd ATeledr IATfeId
%.¢3/03¢ 3H-dd Meledr HIAT wfpda ad— ar #IdT vfkedar
Fora a1 TaTHrg gfAee SIvATd Tr, &A1 Sararadal gfaee

HTeledT  SIEAAN-ad J& FATeledT  HIAT  IhATaAT AT T
fAorardrer aTger omey greer.

&  ¥EY wdsd Aoy degdry fator g vl ged faswer, gav

AME G JgAT FHedrol Taarer, OTATET grdsy fasmer 3mfor faeh T
T fAHTIT A AgAdA AT sIvara aa 3ng.”

6. Learned Advocate for applicant has pointed out the
Judgment of M.A.T., Bench at Aurangabad in O.A. No0.932/2023.
He has submitted that the said G.R. cannot restrict the applicant in
respect of the recruitments after the date of the G.R. The said
G.R. is not restricted only to the recruitment of Advertisement
No0.83/2021. Hence, prayed to direct the respondents to appoint

the applicant.

7. From the perusal of Judgment in O.A. No0.932/2023, it
1s clear that the same issue was involved before the M.A.T., bench
at Aurangabad. Para nos.18 to 22 of the Judgment in O.A.

No0.932/2023 are reproduced below:-
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“l18. Respondent Nos. 4 & 5 have placed on record the list of the
candidates published by the M.P.S.C. who were eligible for
recommendation. As noted by us hereinbefore 41 seats were reserved
for the Open Female candidates. Perusal of the list published by
M.P.S.C. reveals that respondent No. 4 is recommended against Open
Female seat 40 and respondent No. 5 is recommended against Open
Female seat 41. It is not in dispute that respondent No. 4 belongs to
EWS category, whereas respondent No. 5 is OBC candidate. Both
were however, recommended against the Open Female Seats because
of the marks scored by them. Respondent Nos. 4 & 5 each has scored
128.50 number of marks. Applicant No. 1 has scored 135.50 marks,
whereas Applicant No. 2 has scored 131.50 marks. Admittedly, the
applicants are Open Female candidates. Their names were not
recommended on the ground that they did not submit the Non-
Creamy-Layer Certificate. We have held both these applicants
entitled for the benefit of Government Resolution dated 04.05.2023.
We have, therefore, held entitled both these applicants for their
selection against Open Female seats. Considering the marks scored
by these applicants they are liable to be selected against Open
Female 40 & 41 respectively. In view of the interim order passed by
this Tribunal the respondents have kept (02 seats vacant, the
applicants are entitled to be given appointment against the said seats
meant for Open Female candidates.

19. It is a matter of record that respondent Nos. 4 & 5 were
earlier recommended against the said Open Female seats. If the
applicants are to be appointed against Open Female seats, obviously
respondent Nos. 4 & 5 will have to be shifted from there. Though one
of them belongs to EWS category and the other to OBC category, it is
discernable that these candidates competed with the open category
candidates. Thus, it can be reasonably inferred that these candidates
must be toppers amongst the candidates of their respective category.
Perusal of the list of recommended Open Female candidates
demonstrates that in EWS as well as OBC category, some of the
candidates were more meritorious than respondent Nos. 4 & 5 and
hence those candidates have been recommended against the Open
Female seats at a higher position. For accommodating the applicants
against Open Female seats, if at all 02 candidates are to be shifted
they would be respondent Nos. 4 & 5. In view of the fact that more
meritorious candidates in the respective categories, are already
appointed against Open Female seats, respondent Nos. 4 & 5 may be
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the toppers amongst the candidates in their respective category and
hence deserve to be appointed against the seats reserved for their
respective categories. Still there would be an issue of 02 female
candidates who if had been recommended against EWS and OBC
female seats, on appointment of respondent Nos. 4 & 5 against the
said seats probably would be required to vacate the said seats. The
question would be how to accommodate them?

20. In an additional affidavit filed by respondent No. 5 the
vacancy position has come on record. The affidavit reveals that 11
posts have remained unfilled. Out of the said 11 posts 02 posts were
kept vacant as per the interim order passed by this Tribunal. Out of
remaining 09 posts, 03 candidates who are named at Sr. Nos. 18, 50
& 185 belonging to Open, OBC and NTC (Female) category
respectively and who were recommended on the posts reserved for
Open-General, Open-General and NTC (Female) categories
respectively, did not remain present for document verification and
hence appointment orders have not been issued in their favour. 06
candidates now remain. One candidate named at Sr. No. 285 in the
list of eligible for recommendation namely Ranveer Asmita Uttamrao
belonging to SC female locomotor disability category did not show
interest in accepting the offer of appointment. Out of 05 remaining
seats, 03 are earmarked for P.W.D. category and 02 for Orphan
category. As stated on affidavit, no candidates have become
available against the said seats.

21. Considering the vacancy position as aforesaid, it appears to us
that 02 candidates who may require to be shifted from EWS and OBC
category can very well be accommodated against any of the aforesaid
unfilled seats, so that no injustice is caused to any of the candidates,
who has already been joined.

22. For the reasons elaborated hereinabove the following order is
passed.:-
ORDER

[i] Clause 5 of the G.R. dated 04-05-2023 issued by Women and
Child Development Department to the extent it restricts the
applicability of the said G.R. only to the extent of advertisement
no.83/2021 issued by Maharashtra Public Service Commission and to
the process of recruitments commenced after 29-09-2022, is held
unconstitutional and hence set aside.
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[ii] It is declared that the benefit of the G.R. shall be applicable
to all vrecruitments commenced subsequent to advertisement
no.83/2021.

[iii] Applicants are held entitled for the benefit of the G.R. dated
04-05-2023. Consequently, respondents are directed to issue
appointment orders in favour of the applicants against the seats
reserved for Open Female candidates within 6 weeks from the date of
this order.

[iv] Respondent nos.4 and 5 have been appointed provisionally
subject to outcome of the present O.A. Their appointments be
confirmed against the seats in the categories to which they belong.

Surplus female candidates be appropriately adjusted against the
unfilled seats.”

8. From the Judgment it is clear that the M.A.T., Bench at
Aurangabad has declared that the benefit of G.R. dated
04/05/2023 shall be applicable to all recruitments commenced
subsequent to the Advertisement No0.83/2021. The present
applicant appeared for the examination as per the advertisement
dated 17/02/2023. Therefore, in view of the Judgment of M.A.T.,
Bench at Aurangabad, the applicant is entitled to get the benefit of
G.R. dated 04/05/2023. She is not required to produce Non-
Creamy Layer Certificate. Hence, we pass the following order.

ORDER

(i) The O.A. is allowed.
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(i1) The respondents are directed to appoint the applicant, if she is
eligible for the post applied for and if she has qualified (in the

merit list), as per rules.

(i11) No order as to costs.

(Nitin Gadre) (Justice M.G.Giratkar)
Member (A). Vice Chairman.

Dated :-04/12/2024.
dnk.
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I affirm that the contents of the PDF file order are word

to word same as per original Judgment.

Name of Steno : D.N. Kadam.

Court Name : Court of Hon’ble Vice Chairman

& Member (A).

Judgment signed on : 04/12/2024.
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