1 0.A.No. 723 of 2024

MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR

ORIGINAL APPLICATION NO. 723/2024 (S.B.)

Sanjay S/o Manikrao Barekar,
Aged about 48 years, Occ. Service,
R/o C/o Ramesh Hedau, Kamptee,
Dist. Nagpur.

Applicant.
Versus

1) The State of Maharashtra,
Through it’s Secretary,

Department of Revenue & Forest,
Mantralaya, Mumbai- 400 032.

2)  The Collector, Nagpur.

3)  Lucky Jaiswal,
R/o C/o Tahsildar, Bhiwapur,
Dist. Nagpur.
Respondents

Shri G.G.Bade, 1d. Advocate for the applicant.
Shri S.A.Sainis, 1d. P.O. for the respondents.

Coram :- Hon’ble Shri M.A.Lovekar, Member (J).

JUDGMENT

Judgment is reserved on 30t Sept., 2024.
Judgment is pronounced on 034 Oct., 2024.

Heard Shri G.G.Bade, 1d. counsel for the applicant and Shri

S.A.Sainis, 1d. P.O. for the Respondents.
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2. Case of the applicant is as follows. By order dated
29.03.2023 (A-2) the applicant, who is Circle Officer, was transferred to
Tahsil Office, Kamptee, he was relieved on 30.03.2023 (A-3) and, joined
at Kamptee on 31.03.2023 (A-4). The impugned order of his transfer to
Nagpur (A-1) was issued on 13.08.2024. It was opposed to G.Rs. dated
09.04.2018 (A-5) and 11.02.2015. It was passed to accommodate
respondent no. 3 who was accordingly transferred and posted by order

dated 13.08.2024 (A-6). Hence, this Original Application.

3. Stand of respondent no. 2 is as follows. Sub Sections 4 & 5 of
Section 4 of The Maharashtra Government Servants Regulation of
Transfers and Prevention of Delay in Discharge of Official Duties Act,
2005 empower the competent authority to effect mid-term/mid-tenure
transfer in exceptional/ special cases by recording reasons. The
impugned order was passed for administrative reasons i.e. to fill vacancy
created by superannuation of one Ingle. There were complaints against
the applicant. Though, this Tribunal granted stay to the impugned order
on 19.08.2024, respondent no. 3 had already joined on the transferred

post on 16.08.2024 itself.

4, Though, the impugned order is stated to have been passed

under sub sections 4 & 5 of Section 4 of the Transfer Act, there is no
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reference to these provisions in it. It simply states that it was passed for
administrative reasons. This is not at all sufficient. Though, it is the stand
of respondent no. 2 that complaints against the applicant had
necessitated passing of the impugned order of transfer, record does not
show that the procedure in G.R. dated 11.02.2015 was followed. On both

these grounds the impugned order will have to be quashed and set aside.

5. In support of aforedrawn conclusion reliance may be placed
on the following observations in judgment of this Bench dated
13.12.2023 in 0.A. No. 633/2023 (Vijay Dattatraya Tekale Vs. State of

Maharashtra & 4 Ors.):-

11. Sub-Sections (4) and (5) of Section 4 of the Transfer
Act provide for transfer under exceptional circumstances or for
special reasons or in special cases. These provisions read as
under-

(4) The transfers of Government servants shall ordinarily be made
only once in a year in the month of April or May:

Provided that, transfer may be made any time in the year in the
circumstances as specified below, namely:-

(i) to the newly created post or to the posts which become vacant
due to retirement, promotion, resignation, reversion,
reinstatement, consequential vacancy on account of transfer or on

return from leave;
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(ii) where the competent authority is satisfied that the transfer is
essential due to exceptional circumstances or special reasons,
after recording the same in writing and with the prior approval of
the next higher authority;

(5) Notwithstanding anything contained in section 3 or this
section, the competent authority may, in special cases, after
recording reasons in writing and with the prior [approval of the
immediately superior] Transferring Authority mentioned in the
table of section 6, transfer a Government Servant before

completion of his tenure of post.

12. The applicant has relied on the Judgment of this
Bench dated 25.03.2022 in 0.A.No.20/2022 wherein it is

observed —

10. As per the G.R. dated 11/2/2015, the Transferring Authority
cannot transfer the employee only on the basis of complaints.
While transferring the said employee, specific reasons are to be

recorded. Sub para-8 of the G.R. reads as under —

(. THEN YERUNd 3 JuUET HHAT Fe@Hr  Fdeedl
it /serararear  faerd  IRaduhear dhRT e
S $hdds dhRITdT ITUR F@edid RISRI/AHar=ard
el WoAd I35 AF. HAT ond  gedd
JfUPRYy/FATIAT TR WUl aEGRY S
U3l (3aTF dY el HANIGE) JHRl A e
foara 93a, getfid 3ReN/FAa = 9gex Saor
HTaRTSH g fohaT 8 TEEd dgell ISR o/ Aoy
erar. @edid  ferl/Faaraar fande dsResy
d%T JMecdeT oA Hetlid  TUSHRY/HHAarArel o
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JeraR 3 cIreanddts  REAHARN  FRae ge
FUIEEd  Scol USRI @oir egmar. @y d@«eiia
ITHR/FHAITAT ATT YeIay 390 AT AT 31 deoll
TIIhAT A Sedd ATl hROMTAATAT F7Hg Heel
Jeoll WeRT Hedid  ATOUSR/FATRIET deell  caredm
AT aRSS GIRHRATRs JEdIidd % QAhdl. STl
ases uifierares 3 @7 Yedd 9ed Sedrd dgoll
ISR FHe Holell RO AT 3Med fohar & I
BIAAT FeA FTA:T A TIASC F%ad dcell IR
JEdaTel Aledal eadl fohar gl Wifthramar  gedia
heldel  oIEaUATd 1T, ST ThIUM el FIerehrarean
L S o G S L
IRFR/FATRT IAT Feell FOAIT AT 3T JHIOTMA
Fathid 3RFR/FAaRT Il Seoll hedlddl AATases
RIETHITN HRATS & IO ol e,

13. Applicant has further relied on Ramakant Baburao

Kendre Vs. the State of Maharashtra & Another 2012 (1)

Mh.L.J.] 951. In this case the Hon’ble Bombay High Court has

held —

As already held by us in the aforesaid matters (Writ
Petition No. 5198/2011 and Writ Petition No. 5835/2011) that the
Government servant cannot normally be transferred prior to
completion of his ordinary tenure. It has been further held that
such transfers are required to be made only once in a year i.e. in
the month of April or May. It is further held that if such a transfer
is required to be made in another part of year except in April or
May, it has to be done only on account of the eventuality as

stipulated in sub-section (4) of section 4 of the Maharashtra
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Transfer Act. We have further held that the clause (i) to proviso of
sub-section (4), which provides for transfer at any time of the year
on the ground of eventualities mentioned therein, will have to be
read in a manner that the transfer on the grounds mentioned in
clause (i) of proviso to sub-section (4) would be permissible at any
time of the year and not necessarily in April or May when a
Government servant has completed his tenure of posting. If it is
not read in that manner, the very purpose of the protection,
which is granted in sub-section (1) of section 4 would become
redundant and nugatory. We have further held that when this is
beingdone, the reasons and the circumstances will have to be
recorded in writing and the same cannot be done without prior
approval of the higher Authority. It has been further held that by
taking recourse to sub-section (5), a Government servant can be
transferred even prior to completion of his tenure and even at any
time of the year and not necessarily in the month of April or May,
in special cases. However, while doing so, the competent
Authority will be required to record the reasons in writing and
would also be required to obtain prior approval of the

immediately superior Transferring Authority.

In Nagorao Shivaji ChavanVs.Dr.Sunil

Purushottam Bhamre and Others (Judgment of the Hon’ble

Bombay High Court dated 05.09.2018 in Writ Petition

No.1554/2018) it is held-

7. A bare glance of Section 4 (4) & (5) of the Transfer Act,
2005 makes it clear that unless special reasons are recorded or

unless exceptional circumstances are made out and unless after
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recording the reasons, prior approval of next Higher Authority is
obtained, the Government servant cannot be transferred before
completion of his tenure of post. In the case at hand, respondent
No.1 was transferred to Jalgaon before completion of his tenure
of three years. Though the learned Counsel for the petitioner
submits that there were complaints against respondent No.1, it
cannot be ignored that mere receipts of some complaints against
respondent No.1, exceptional circumstances or special reasons for
transfer cannot be made out, as mandated under sub-sections 4
and 5 of Section 4 of the Transfer Act, 2005. Thus, obviously the
transfer of respondent No.1 was the absolute breach of mandates
imposed under Section 4 (4) & (5) of the Transfer Act, 2005.\ Thus,
the impugned order passed by the Tribunal is just, proper and

needs no interference.

In view of factual and legal position discussed above, the

impugned order cannot be sustained. The 0.A. is allowed. The impugned

order is quashed and set aside. No order as to costs.

Member (])

Dated :- 03/10/2024

aps
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[ affirm that the contents of the PDF file order are word to word same

as per original Judgment.

Name of Steno : Akhilesh Parasnath Srivastava.
Court Name : Court of Hon’ble Member (]).
Judgment signed on : 03/10/2024

and pronounced on

Uploaded on : 04/10/2024



