MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD

ORIGINAL APPLICATION NO. 717 OF 2011

DISTRICT: - OSMANABAD.
Smt. Mangal Nagnath Koli (Waghmare)
Age: 46 years, Occu. Govt. service,
R/o B-48, Saragourav, Osmanabad Road,
Tuljapur, Dist. Osmanabad. .. APPLICANT.

VERSUS

1] The State of Maharashtra,
[Copy to be served upon
Chief Presenting Officer,
M.A.T. Aurangabad]

2]  The Divisional Commissioner,
Aurangabad Division,

Aurangabad.
3] The Collector, Osmanabad,

Dist. Osmanabad. .. RESPONDENTS.
APPEARANCE Shri M.B. Kolpe — learned Advocate

for the applicant.

Shri S.K. Shirase — learned
Presenting Officer for the
respondents.

CORAM :  HON’BLE SHRI RAJIV AGARWAL,
VICE CHAIRMAN (A)
AND
HON’BLE SHRI J.D. KULKARNI,
MEMBER (J)
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JUDGEMENT
[Per : Hon’ble Shri J.D. Kulkarni, Member (J)]

The applicant viz. Smt. Mangal Nagnath Koli
(Waghmare) has challenged the impugned order dated
23.6.2011 passed by respondent No. 2 i.e. Divisional
Commissioner, Aurangabad Division, Aurangabad and
order dated 16.11.2010 issued by respondent No. 3 i.e.
the Collector, Osmanabad. In fact, the first order was
passed in the departmental enquiry initiated against the
applicant by Collector, Osmanabad, whereby the applicant
was dismissed from the service. Against the said order of
dismissal, the applicant filed appeal before the respondent
No. 2, the Divisional Commissioner, Aurangabad Division,
Aurangabad, and in the said appeal an order was passed
on 23.6.2011, whereby the Divisional Commissioner
modified the order passed by the Collector and instead of
dismissing the applicant, the applicant was reverted with
permanent effect from the post of Clerk to the post of
Peon. Both these orders are assailed in this Original

Application.
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2. The operative order passed by the Collector in the

departmental enquiry is as under: -

“sider
(9) Sfxdl @il oA va Tar SEnpaun dgeidlar fReiw
9¢/99/2008 @ oc/09/R090 &I wHicwasl retiigaud FoTR FFIA
HTEE ERTal 30 21 BTN B Mgl Actat At Al AAGHIR HeBTABI]
31 [Aardeatat 759 JE eral.

(2) Sxd wial atan fictae Reia 30/09/2090 & asawl faana &1
aicTiael foiciae icTiael! F5qera AFe Rl

(2) 2NAA dlBl oA e Jiaw Reaies 2%/99/°090 fbar gr 3m@er
allFeT giget at feetias el 5t 3efier a8er =i Reviawmaryer ondear Aager
PIIHA X! TI@R TSAD B0 A 3018,

3. The operative order passed by the Divisional

Commissioner, Aurangabad in appeal is as under: -

Ji@er

9)  3iftemefld 2 ¢.92.2090 Aafiar 3rdier 3t 3idld: FAle=l HIRTA
aat.

2) [liEifmrl emenar i@ Siftenefla Si@er .
2090/AFFeT/IRM-3 /H3R-0§ R 9§.99.2090 3iEm@@ Reicaw
geawla Przie sieona aaer &5 AL, (Pra a sidier) 9969 a
Grar ¢ (9) (Fg1) AR Siftenel! el vA.va. @3], asaw frdsr,
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HaoTlc B FaS4] GFaa Hord] (3120 dvere Ad. Age &ian fordies
ATl TRl AIS] HIFATASH] 3T SAATIIA 2.

3) AR IR Albles SiACIEsaTl vt dga ael e Jifdetelt
i pics} 0. 01, T3 AargRaanad)/ AaHeSI B . ”

4.  According to the applicant, both these orders are
illegal, arbitrary and needs to be quashed and set aside. It
is stated that the applicant was on medical leave from
18.11.2009 to 29.12.2009 and she joined the service on
11.1.2010 but till that date she was not kept under
suspension and was not given charge of her post. It is
stated that the enquiry officer has not conducted enquiry
as per the procedure and no witnesses, in fact, were
examined. The evidence not appreciated properly and the
conclusions drawn by the Enquiry Officer are based on
presumptions and assumptions only. The findings given
by the Enquiry Officer are perverse and contrary to the
record. The Appellate Authority did not apply mind to the
grievance made by the applicant in her appeal memo and
the entire proceedings are against the principle of natural

justice. In the alternative, it is stated that the reversion of
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the applicant from the post of Clerk to the post of Peon

permanently is disproportionate and harsh.

5. The respondent Nos. 2 & 3 have filed separate
affidavit in replies and justified the order. It is stated by
the respondents that the applicant did not pass MS-CIT
examination and she was having no knowledge about the
computer. She admitted most of the charges and,
therefore, conclusions drawn by the Enquiry Officer are
perfectly legal and proper. Lenient view has been taken by

the Appellate Authority.

6. The rejoinder affidavit is filed by the applicant. She
denied that she has admitted the charges. She submitted
that she has completed the Computer Handling Training
from 7.3.2011 to 11.3.2011 at Marathwada Revenue
Probodhini at Aurangabad. She has passed MS-CIT
examination on 1.11.2009 with 66% marks. She also
placed on record the copy of the certificate. It is stated
that she was on leave because she was ill. She has also

produced fitness certificate at the time of joining.
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7. We have heard Learned Advocate Shri M.B. Kolpe, for
the applicant and Learned Presenting Officer Shri S.K.
Shirase for the respondents. We have also perused the
affidavit, affidavit in replies filed by the respondents and
the various documents placed on record by the respective

parties.

8. The material points to be considered in this Original

Application are: -

(i) Whether the departmental enquiry initiated
against the applicant was arbitrary and no

principle of natural justice was followed?; and

(i) Whether the punishment inflicted upon the
applicant in departmental enquiry is harsh and
disproportionate?
9. Though it is stated by the learned Advocate for the
applicant that the principles of natural justice were not
followed by the respondents, it seems that due

opportunity was given to the applicant to defend the

departmental enquiry. From the charges framed against
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the applicant, it seems that in all 4 charges were framed

against the applicant and the said charges are as under: -

“9. T P. pp:- 3 SNAA OA. Ul pledl (Fem farcialiar) E faatia
23/0§/R00¢ UrFa 3 Gdd A1 Fiewaela feifuwr EqE aghier
T, GBAIgE A2 AATBIA A =&l [Bevias 9¢/99/200 e
fRsties 0c/09/?0 90 T FwicTaelia siteieperad 32gsre fFe= Spa.

2. a@P. 3 :- galad HicTael F7e2 galad BT AE2 Bl A
SrAdTe SFAA OA O @iedl, eifuesl g2 Fadia il FBue Gosongz
FEAMCTIH ATATIH B TF.

3. am®. dla:- #AgFe i 9956 ] Fs 3 fear Frazaieadia
iar 3@l &. 2008/Z T B/ H3R $9, faaiaw ol9/99/200¢ fEar
Gicgifier!  @rEieErE!  @rfrgdl Collector  office

Procedure Manual =i g7t ®@escr daa wgl a &@aAmt
3ifdieien dasia siigla.

Y | FAE AR :- Ao SIABH] (CATHHINALT) TR qrT
e, ”
10. Out of above 4 charges, it seems that the applicant
has produced the certificate to show that she has
knowledge of handling computer and she has also placed
on record the certificate of passing of MS-CIT examination
and Computer Handling Training. One of the charge is

that the applicant was not residing at headquarter at
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Tuljapur. It is material to note that nowadays it has
become a common practice not to reside at headquarter
and most of the employees are doing up and down from
their place of residence. The applicant has stated in her
appeal memo that she is belonging to backward class and
only with an intention to harass her false complaints are
filed against her. She has also stated that number of
employees were doing up and down and were not residing
at headquarter. She was to maintain her family and
husband has died. In such circumstances, it was
necessary for her to attend the office from her home by
doing daily up and down. We feel that though it is a fact
that she should have obtained permission for up and
down, this charge cannot be said to be that of much
serious to invoke the punishment of dismissal from service

as has been done by the Collector, Osmanabad.

11. The grave charge against the applicant seems to be
allegation that she was absent unauthorizedly from

18.11.2009 to 08.01.2010. The applicant has stated in

her defence statement that she was harassed by Tahsildar,
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Tuljapur and she was even asked not to work and to go on
leave and get her transfer. She has filed application for
leave on 18.11.2009, but it was rejected and she was
asked to go home. She, therefore, sent an application by
Registered Post on 11.12.2009 and requested that leave be
granted to her from 18.11.2009 to 17.12.2009 and
18.12.2009 to 17.1.2010. However, the Collector,
Osmanabad issued a show cause notice mentioning that
she was unauthorizedly absent from 18.11.2009 and that
action of dismissal shall be taken against her. She has
also stated that she requested the Tahsildar that her leave
be cancelled and she be allowed to join, but she was not
allowed to do so. Even, accepting the fact that the
applicant was absent, dismissal cannot be a punishment
to be inflicted on her, considering her social status and the
fact that she was a widow and was to maintain her
children in absence of her husband and also considering a
very short period of leave she claimed. At the most such
absence could have been treated as extraordinary leave,
earned leave or any kind of admissible leave or leave

without pay if no leave was available to her credit.
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12. The department has examined one Shri Devendra
Katake, Tahsildar, Tuljapur, Shri Santosh Namdas, Awwal
Karkoon and Smt. N.R. Suryawanshi, Awwal Karkoon,
Establishment, as witnesses in the departmental enquiry.
It seems that these witnesses were merely shown their
statements and they stated that the contents of their
respective statements were correct. They have not
specifically disclosed anything incriminating against the

applicant in a specific word as regards misconduct.

13. As already stated the only material charge seems to
be unauthorized absence of the applicant, but it seems
that the applicant has applied for leave and she has also
mentioned about the reasons why she was forced to go on

leave. This aspect however, was not considered properly.

14. Considering the aforesaid aspect we are of the
opinion that the order of punishment of dismissal passed

by the Collector was really harsh.

15. The applicant has filed an appeal against the order of

dismissal before the Divisional Commissioner and her
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appeal memo seems to be at page Nos. 40 to 42 (both
inclusive), which is at Exhibit ‘A-3’. She has reiterated her
defence in the said appeal memo. It seems that the
applicant was so fed up with the alleged harassment and

she requested that she be allowed to retire compulsorily.

16. We have perused the order passed by the Appellate
Authority i.e. respondent No. 2. It is material to note that
the Appellate Authority observed that the applicant’s
mental capacity was not up-to the mark and she was in
the habit of avoiding work. It is not known as to what
material were before the Appellate Authority to come to
such conclusion. The relevant observations read as

under: -

“gapemniclicr Tiafle SR, ucTEl SR S Rresion fw=s
aitéreprdt aer Grga! siféerdt @il e #ere aurEdl #e qigae =g
&I 3T BreriHanE iR st sideefl aidl disdie qmear a s a
e} =il gt an Jd ardlar AdAIBeR fAEwRid], A Btaceg!
HeBrRal gaagatea 1 3aar e Releht siip. vaard Bl difeaas arase
BIATAICT BHITUT HAAA 85l GRIAAA HeAl A% olebad. T AT GBI
@] dlfeze HFAANIIET STATONBT ST BIAGDHRA _gar Al 5t Bl
¢i7 gl fergad! aiféresr-amar @ dHar-amdier eard quian FEe
SIHA a3 et IJSABIE 2N 3TE AAGe 3p. & & aqrrh
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i STOTANTA ENATEH HFST G . =NHeB Sidietrell ana 75ua e

gl & 3ref anigl a & @ FE 3mE.

The aforesaid observations seem to be extraneous
and there is no material to support such observations that

too by the Appellate Authority.

17. From perusal of the enquiry report and the order
passed by the Collector and Divisional Commissioner,
however, it seems that it can be said that the applicant
remained absent without getting leave sanctioned. She
should have proceeded on leave after getting it duly
sanctioned. However, at the same time probability of
defence cannot be ruled out. The allegations against the
applicant that she did not pass the MS-CIT examination at
the time of framing of charge seem to be correct, but
subsequently she has passed that examination. She
seems to be negligent in performing day to day work such

as, as mentioned below: -

“(8) SliHAC Bl AR Ada 3Eitpud IREoR ABN, TATIRIISRKL
Horlieh EABOT S A A BV, JAdld FAgcdd Iguet feaftepiait
VBTG FCUE G HCC B YEaT Betett ABIA.
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9. BHRIHR BHRICARY silcdst IEREAd Sdciell gl

R. omwem sk Collector office procedure

manual 3 A R 9R8E 2 Jis et = et BiUE
QAT TR STt AE.

3. RIE QY Afwien SEGAED! Deiedl AGA aid ol SEEEd
3T AR AT AL AAAERY THAAAZRIEL SBIEUS! Hetdel el 2.

Q. PRI yE dicagdt Compilation Register daat
STl

Q. BRAD el q qierl HRtcRIe BRI g el .
Hepiet AFYSS et AR, BHig! N A AR @R @A At Atdgeit
HICIEAt L.

&. HRAAR frRIdemElie dea R3mre 3nft fiamsh aAteagan snft
1 Tt i stigagt 3actett =1gt.

. FEEm AR kiga Jg Fa Six bondle A Sada
18. However, on such negligence it will be harsh to deny
promotion to the applicant permanently and, therefore, the
order passed to this effect by the Appellate Authority
seems to be disproportionate and harsh. It seems that the
applicant has been reverted to the post of Peon from the
post of Clerk by the Appellate Authority vide order dated

23.6.2011 and till today she is serving as a Peon because
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of her reversion. We are of the opinion that this much
punishment will be sufficient to the applicant considering
the circumstances and, therefore, the order passed by the
Appellate Authority needs to be modified to that effect.

Hence, we pass the following order: -

ORDER

(i) The present Original Application is partly

allowed.

(i) The order of punishment passed by the
Appellate Authority i.e. Divisional Commissioner,
Aurangabad, whereby the applicant has been
reverted to the post of Peon from the post of Clerk on

permanent basis is modified as under: -

“The order of reversion of the applicant from the
post of Clerk to the post of Peon passed by the
Divisional Commissioner, Aurangabad, on
23.6.2011 is maintained. However, direction
that she shall be reverted with permanent effect
is quashed.”

(iii) It is hereby declared that the applicant shall
now be entitled to be considered for her promotion in

case she is otherwise fit as per the norms for the

promotion to the post of Clerk.
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(iv) The respondents shall put the case of the
applicant before the Departmental Promotion

Committee for being considered for promotion.

(v) The present Original Application accordingly

stands disposed of with no order as to costs.

MEMBER (J) VICE CHAIRMAN (A)

0.A.NO.717-2011(hdd)-DB-2016



