IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.999 OF 2021

DISTRICT : THANE

Shri Ashok Ramchandra Bhagwat. )
Age : 69 Yrs., Occu.: Retired and residing at)
Flat No.10, Pradnyaraj Angan, Rajendra )
Nagar, Anand Park, Wadgaon Sheri, )
Pune - 411 014.

~

...Applicant

Versus

1. The Principal Secretary.
Department of Education, Annie
Beasant Road, Mantralaya,
Mumbai — 400 023.

~— — — —

2. The Director (Education), )
Secondary & Higher Secondary )
Directorate, Pune - 411 001. )

3. The Chief Executive Officer.

Thane Zilla Parishad, Naupada, )
Thane. )...Respondents

Mr. Shantanu Raktate, Advocate for Applicant.
Mrs. K.S. Gaikwad, Presenting Officer for Respondents 1 & 2.

None for Respondent No.3 though served.

CORAM : A.P. KURHEKAR, MEMBER-J

DATE : 24.01.2022
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JUDGMENT

1. The Applicant who stands retired from Government service on
31.05.2011 has been constrained to file this O.A. for direction to release
his retiral benefits which are withheld due to initiation of belated
departmental enquiry after retirement and yet not culminated into

finality.

2. Shortly stated facts giving rise to this O.A. are as under :-

The Applicant stands retired as Education Officer (Secondary)
w.e.f. 31.05.2011 from the establishment of Respondent No.3 — Chief
Executive Officer, Zilla Parishad, Thane. At the time of retirement,
neither DE nor any criminal case was initiated or pending against him.
As such, there was no legal hurdle to release retiral benefits to the
Applicant. He made representation on 9t June, 2011 requesting
Respondents to release retiral benefits, but in vain. To his surprise,
almost after 4 years after retirement, he was served with charge-sheet
dated 21.05.2015 issued by Respondent No.1 - Government of
Maharashtra initiating under Rule 8 of Maharashtra Civil Services
(Discipline & Appeal) Rules, 1979 (hereinafter referred to as ‘Rules of
1979’ for brevity). The Applicant denied the charges and participated in
the departmental proceedings. Though period of more than 10 years
from retirement and period of more than 6 years from date of initiation of
DE is over, the Applicant is deprived of regular pension and other retiral
benefits. Despite his representations to release retiral benefits, no steps
were taken to complete departmental proceedings and to release his
legitimate dues. It is on this background, having no alternative, the
Applicant has filed the present O.A. for direction to the Respondents to
release retiral benefits with interest and also sought direction to the
Government to take necessary action against the concerned officials for

non-completion of DE within stipulated period.
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3. When the matter was taken up for admission, having noticed
inordinate and huge delay for non-completion of DE, the Tribunal
directed Principal Secretary, Department of Education and Sports to file
Affidavit to explain the delay in the matter. In pursuance to it, Smt.
Vandana Krishna, Additional Chief Secretary, School Education and
Sports Department, Mantralaya has filed Affidavit and an attempt has
been made to justify the delay stating that procedural requirements

delayed completion of DE.

4. The Respondent No.3 — Chief Executive Officer, Z.P, Thane though
served did not appear. In so far as Respondent Nos.1 & 2 are concerned,
except filing of Affidavit, no reply is filed on the point of relief claimed by
the Applicant.

5. Shocking to note that though Applicant was entitled to have
released his all retiral benefits, it is after 10 years he was granted
provisions pension for one year from June, 2011 to May, 2012 and it was
paid on 03.01.2022. The GPF was paid on 30.08.2012. Gratuity, Leave
Encashment, GIS and regular pension has been withheld. As such,
except payment of provisional pension for one year and payment of GPF,
no other retiral benefits were paid. This shows total insensitiveness and
indifferent approach of the Respondents. The Applicant has been

deprived of his legitimate dues for a decade.

0. Shri Shantanu Raktate, learned Advocate for the Applicant
submitted that withholding of gratuity, regular pension, leave
encashment and GIS is totally illegal since admittedly on the date of
retirement, no DE or criminal prosecution were pending or instituted
against the Applicant. He has further pointed out that it is after about 4
years of retirement, the charge-sheet was served by Respondent No.1 on
21.05.2015 which is still pending thereby depriving of Applicant from his
legitimate retiral dues. He has further pointed out that Affidavit filed by
Additional Chief Secretary along with report of Enquiry Officer itself
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shows that no efforts were made to complete the DE within stipulated
period. In this behalf, he also invited to Circular issued by GAD dated
07.04.2008 whereby instructions were issued by Government for
completion of DE within six months or maximum one year and where DE
could not be completed within one year, specific extension is required to
be sought from administrative head. On this line of submission, the
learned Advocate for the Applicant submits that laxity and negligence on
the part of Respondents for non-completion of DE is obvious and prayed
for direction to release his retiral benefits with interest and also claimed

cost of litigation.

7. Per contra, Smt. K.S. Gaikwad, learned Presenting Officer in
reference to Affidavit filed by Additional Chief Secretary sought to
contend that now DE is at the fag end and same will be completed at the
earliest. She has further submitted that reminders were sent to the
Enquiry Officer for completion of DE, but for one or more reason, it took

time.

8. At the very outset, it needs to be stated that the Tribunal has come
across several instances where DE is prolonged for years together
depriving of a Government servant’s retiral benefits for long time and
issued necessary directions, but in vain. Insofar as present matter is
concerned, Applicant stands retired on 31.05.2011 and admittedly,
neither DE nor criminal prosecution was pending against him on the
date of retirement. In other words, there was no legal hurdle to release
retiral benefits. After 4 years’ huge delay, charge-sheet dated 21.05.2015
was served and Presenting Officer was appointed on 13.08.2015.
Shocking to note that even till date, DE is not culminated into final
order. Indeed, as per Departmental Manual as well as Circular dated
07.04.2008 issued by GAD, Government of Maharashtra, the
departmental enquiry is required to be completed within 6 months and
where it is not concluded within 6 months extension is required to be
obtained from the Government. It further provides that where DE is

pending for 5 years or more, the responsibility is required to be fixed
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upon concerned person for delay in completion of DE. However, in the
present case, neither extension is sought from the competent authority
nor responsibility is fixed for such inordinate and huge delay in

completion of DE.

9. The perusal of Affidavit of Additional Chief Secretary along with
report of Enquiry Officer placed on record clearly shows DE was taken
very casually giving longer dates instead of making efforts to complete
DE within 6 months. Aghast to note that even for 3 years, Enquiry
Officer did not get all the required documents of DE. It is further noticed
that Regional Departmental Enquiry Officer, Konkan Region by his letter
dated 01.08.2016 requested Principal Secretary that he has not received
the documents from Government for initiating DE. All that, he had
received the letter of appointment of Enquiry Officer. However,
Respondent No.1 did not take any steps in the matter. The Regional
Enquiry Officer against sent reminder on 01.06.2018 to Respondent
No.1l. Itis only on 26.06.2018, the documents were supplied to Enquiry
Officer and on receipt of it, Applicant’s enquiry was registered as Case
No.454. It is thus obvious that though charge-sheet was issued on
21.05.2015, it was in cold storage for three years for inaction on the part
of disciplinary authority to ensure supply of all necessary documents to
the Enquiry Officer which were indeed required to be sent along with

charge-sheet itself.

10. The report of Enquiry Officer further reveals that from 20.11.2018
to March, 2020 not a single hearing had taken place for which no
explanation is forthcoming. It is only in 2021, 3 witnesses were
examined and enquiry has been closed on 31.11.2021 for submission of
final report to the disciplinary authority. It is thus explicit that there was
laxity and negligence on the part of concerned Enquiry Officer. He failed
in his duties by not taking expeditious and prompt steps in completion of
DE.
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11. In Affidavit, Additional Chief Secretary in Para No.8 states as
under :-
“I say that from the facts mentioned above it appears that the delay in
completion of departmental enquiry was caused due to the procedural

factors. Also the Covid pandemic induced lockdown has led to the delay
as hearings could not be held during the lockdown.”

12. As such, in Affidavit, an attempt has been made to justify the delay
caused in departmental enquiry, which is indeed in defiance of Circular
dated 07.04.2008. Instead exhibiting preparedness to speed-up the DE
and to pass final order, the delay is sought to be justified which reflects
total arbitrariness and abuse of process of law. Suffice to say, huge and
inordinate delay coupled with laxity and negligence on the part of
concerned is writ at large. The Respondent No.1l is, therefore, under
obligation to take serious note of the lapses on the part of concerned and

shall take necessary action.

13. Now important question comes whether Respondents are justified

in withholding gratuity, regular pension, leave encashment and GIS.

14. True, in terms of Section 130(c) of Maharashtra Civil Services
(Pension) Rules, 1982 (hereinafter referred to as ‘Pension Rules of 1982’
for brevity), the gratuity shall not be paid to a Government servant until
conclusion of departmental or judicial proceedings and issue of final
order therein. Whereas, in the present case, admittedly, when Applicant
retired on 31.05.2011, no DE or criminal case was initiated or pending
against him which is very crucial aspect of the matter. The DE was
initiated belatedly on 21.05.2015 which has not still attained finality.
Undoubtedly, in terms of Rule 27 of Pension Rules 1982’ even if DE is
not initiated during the tenure of service of Government servant, later it
can be initiated subject to contains Rule 27(2)(b)(i)(ii) of Pension Rules of
1982°. In the event, if pension is found guilty for grave misconduct or
negligence during the period of his service, then Government is

empowered to withhold or withdraw pension or any part of it
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permanently or for a specific period, as it deems fit. However, in the
present case, admittedly, no DE was pending or initiated at the time of
retirement of the Applicant. This being the position, the scope of such
DE which is initiated belatedly much after retirement is very limited and
if in such DE, a Government servant is held guilty, all that, it would

affect the pension.

15. At this juncture, it would be apposite to refer the Judgment of
Hon’ble High Court in 2013(6) Mh.L.J. 311 (Manohar B. Patil Vs.
State of Maharashtra). In that case, the Petitioner was relieved from
the employment on 30.04.2010 in view of voluntary retirement, but the
charge-sheet in D.E. was issued on 07.09.2011. The Petitioner had
challenged the institution of D.E. after retirement. This authority
highlights the scope of Rule 27 in the situation where the charge-sheet
has been filed after retirement and to that extent important in the
present matter. The Hon’ble High Court dismissed the petition in view of
provisions of Rule 27 of Rules of 1982’. The following passage from the
Judgment highlights the scope and ambit of Rule 27, which is as

follows:-

“On a conjoint reading of sub-rule (1) with sub-rule (2) of Rule 27 of the
said Pension Rules, we are of the view that the Pension Rules provide for
initiation of departmental proceedings after retirement of a Government
servant subject to constraints of sub-clauses (i) and (ii) of Clause (b) of sub-
rule (2) of Rule 27 of the Pension Rules. The departmental proceedings can
be instituted after retirement only for the purposes of sub-rule (1) of Rule
27 to enable the Government to recover from pension, the whole or part of
any pecuniary loss caused to the Government if in the departmental
proceedings, the Pensioner is found guilty of grave misconduct or
negligence during the period of his service. On conjoint reading of sub-rules
(1) and (2) of Rule 27 of the Pension Rules, it is obvious that in the
departmental proceedings initiated after retirement, no penalty can be
imposed on a Government servant in accordance with the Discipline and
Appeal Rules. The departmental inquiry can be initiated after
superannuation only for the purposes of withholding the whole or part of
the pension.”

16. It would be also useful to refer the decision of Hon’ble High Court
in The Chairman/Secretary of Institute of Shri Acharya Ratna
Deshbhushan Shikshan Prasarak Mandal Versus Bhujgonda B.
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Patil : 2003 (3) Mah.L.J. 602. In that case, the D.E. was initiated

during the service but was continued after retirement of the Respondent.
In this authority also, the Hon’ble High Court highlighted the scope,
ambit as well as limitation of Rule 27 of ‘Rules of 1982’. Para No.13 of

the Judgment is important, which is as follows :-

“18. All these provisions, read together, would apparently disclose that
the departmental proceedings spoken of in Rule 27 of the Pension Rules
are wholly and solely in relation to the issues pertaining to the payment of
pension. Those proceedings do not relate to disciplinary inquiry which can
otherwise be initiated against the employee for any misconduct on his part
and continued till the employee attains the age of superannuation.
Undoubtedly Sub - rule (1) refers to an event wherein the pensioner is
found guilty of grave misconduct or negligence during the period of his
service or during his re - employment in any departmental proceedings.
However, it does not specify to be the departmental proceedings for
disciplinary action with the intention to impose punishment if the employee
is found guilty, but it speaks of misconduct or negligence having been
established and nothing beyond that. Being so, the proceedings spoken of
in Rule 27 of the Pension Rules are those proceedings conducted
specifically with the intention of deciding the issue pertaining to payment
of pension on the employee attaining the age of superannuation, even
though those proceedings might have been commenced as disciplinary
proceedings while the employee was yet to attain the age of
superannuation. The fact that the proceedings are continued after
retirement only with the intention to take appropriate decision in relation to
the payment of pension must be made known to the employee immediately
after he attains the age of superannuation and, in the absence thereof the
disciplinary proceedings continued for imposing punishment without
reference to the intention to deal with the issue of payment of pension
alone cannot be considered as the proceedings within the meaning of said
expression under Rule 27 of the Pension Rules.”

17. Thus, the conspectus of these decision is that the D.E. is
permissible even if instituted after retirement of the Government servant
but it should satisfy the rigor of Rule 27(2)(b) of Rules of 1982’ and
where on conclusion, the Government servant (pensioner) found guilty,
then the Government is empowered to withdraw or withhold the pension.
In other words, it is only in the event of positive finding in D.E, the

pension can be withdrawn or withheld.

18. As regard gratuity, the Rule 130(1)(c) says “no gratuity shall be

paid to the Government servant until the conclusion of the departmental
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or judicial proceedings and issue of final orders thereon.” Here, the
legislature has not used the word “pensioner” and has specifically used
the word “Government Servant”, which is significant in the present
context. This leads to suggest that Rule 130(1)(c) is applicable where the
enquiry is initiated before retirement and continued after the retirement.
The learned P.O. could not point out any other provision which provides
for withholding gratuity where charge-sheet is issued after retirement.
Whereas, we have specific provision in the form of Rule 27, which
provides for withholding pension where in D.E. instituted before
retirement or even after retirement, subject to limitations mentioned in
Rule 27(2)(b) of ‘Rules of 1982’, in case pensioner is found guilty on
conclusion of D.E. However, pertinently, there is no such provision in
Rules for withholding the gratuity where charge-sheet is issued after
retirement. Once the Government servant stands retired, the right to
receive pension and gratuity accrues to him and such right cannot be
kept in abeyance on the speculation or possibility of initiation of D.E. in
future. All that permissible is to withhold pension, if found guilty in D.E,
if initiated fulfilling embargo mention in Rule 27(2)(b) of Pension Rules
1982’. In case, the D.E. is instituted after retirement, then the scope of
such D.E. and its outcome cannot go beyond the scope of Rule 27 as
adverted to above and highlighted in the Judgment of Hon’ble High Court
referred to above. This being so, the initiation of D.E. after retirement will
not empower the Government to withhold pension or gratuity in absence
of Rule to that effect. Whereas, the Rules discussed above, only provides

that withholding of pension, if found guilty in D.E.

19. The learned P.O. except Rule 130(c) could not point out any
provision to substantiate that the gratuity can be withheld where charge-
sheet in D.E. has been issued after retirement. Needless to mention, the
pension as well as gratuity are the statutory rights of the Government
servants, which cannot be taken away in absence of express provision to

that effect.
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20. Suffice to say, there being no D.E. at the date of retirement of the
Applicant, the Gratuity could not have been withheld. Indeed, this
aspect is clarified by the Government in G.R. 06.10.1998 reiterating the

provision of Pension Rules 1982’ as under:-

“Aaitga e wHA-A Fach daat sents B v aEdid Rrasit vz it awsa
fastet enE uRustes st AfT-2, Taid R A 9%%9 FAR HRIAE! Bld AE! 3R AR FHeeE=A
3T 313 RAES 31N YFRIMHA AT HHA-TA AGRIE, TLHDI RIRNEERI dTAT FANBINIFADS
gt daa st wER @ HoacaEd aEdt dad. FAR gERuEe fad e awme ot
HABART- 908/ 988/Aa1-R, Eelies Y BIUET 99 3teaRl AR AT A AR Bl APl
degl d Rrdeion faweres wiftrest-iten gegt Frdelia wrvena A @, e fetet e uRRuses wais. k-,
@i 8 A 9RR9 FAR AT BMon-A DB HHA-AR Tl R AATIEAGA ABREE, ABR
Ao gt daat T 9%¢R Afa T 0 (8) FAR Tstwha Aewelidt HEaE IS wRoaa 3iel adat
FBUGIE RUUA WA 3 AAA bl 3Neften ARIUGE Fciaenedia Savana 3t FAc R Aaegaian
fatwen =mafaseas el diwed udfta stz 3Rt Fgual Ad @ @ =B 3N HAHA-AlH AaEgatt
fas=ie Td BRI AR 3l B0t R AR’

21. The totality of aforesaid discussion leads me to conclude that the
act of Respondents to withhold retiral benefits of the Applicant is totally
bad in law. The Applicant is deprived of retiral benefits for more than 10
years. Despite various representations made by him, the Respondents
did not pay any heed. After 10 years’ wait from retirement, the Applicant
is constrained to file this O.A. for necessary direction. The laxity and
negligence on the part of concerned is writ at large. If Applicant had not
filed the present O.A, perhaps DE would have continued with Snail’s
pace for another decade. I am, therefore, inclined to saddle cost upon
the Respondents. The Respondents are at liberty to recover the same
from errant concerned official who are responsible for causing such huge

and inordinate delay in completion of DE. Hence, the following order.

ORDER

(A)  The Original Application is allowed.

(B) The Respondents are directed to release gratuity, regular
pension, leave encashment, GIS along with cost of
Rs.10,000/- as a cost of this O.A. within a month from
today.



©)

(D)

(E)

(F)
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The Applicant may avail remedy for grant of interest on the
delayed payment independently.

The Respondents are further directed to complete DE by
passing final order therein within two months from today.

On completion of DE, the Respondents may pass further
orders regarding pension in accordance to law subject to
outcome of DE.

No order as to costs.

Sd/-
(A.P. KURHEKAR)
Member-J

Date : 24.01.2022
Dictation taken by :
S.K. Wamanse.
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