IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.937 OF 2021

DISTRICT : SANGLI

Shri Bhupal Shamrao Salunkhe. )
Age : 61 Yrs., Occu.: Retired Govt. Officer, )
Residing at A/P : Ankalkhop, )
Tal.: Palus, District : Sangli — 416 316. )...Applicant

Versus

1. The State of Maharashtra.
Through Principal Secretary,
Home Department, Mantralaya,
Mumbai — 400 032.

~— — ——

2. The Special Director General &
Inspector General of Police,
Kolhapur Zone, Kolhapur,
Having Office at P69R + Q 29,
Police Head Quarters,
Kolhapur — 416 006.

~— — — — — —

3. The Superintendent of Police,
District Sangli, Having Office at
204, National Highway, Sangli-
Miraj Road, Saraswati Nagar,
Vishrambag, Sangli - 416 416.

— N — —

4. The Accountant General (A & E)-1, )
Maharashtra State, 101, Maharshi )
Karve Road, Mumbai — 400 020. ) ...Respondents

Mr. S.D. Patil, Advocate for Applicant.
Mr. A.J. Chougule, Presenting Officer for Respondents.

CORAM : A.P. KURHEKAR, MEMBER-J
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DATE ¢ 01.02.2022

JUDGMENT

1. The Applicant has filed the present O.A. challenging
communication dated 13.10.2021 and for direction to the Respondents
to release his withheld retiral benefits, invoking jurisdiction of this

Tribunal under Section 19 of the Administrative Tribunals Act, 1985.

2. Briefly stated facts giving rise to this application are as under :-

(i) The Applicant stands retired on 31.05.2018 from the post of
Police Sub-Inspector, Palus Police Station, District Sangli. At the
time of retirement, neither departmental enquiry nor criminal
prosecution was initiated or pending against him. Despite this
position, the Respondents have withheld gratuity and regular
pension. He was paid provisions pension. He made various
representations to the Respondents to release the same. It is only
after retirement on 01.09.2021, offence under Section 409 read
with 34 of Indian Penal Code came to be registered against the
Applicant and other Police Personnel on the allegation that they
have not maintained property deposited in the Police Station in
criminal cases and misappropriated the same. However, till date,
no charge-sheet is filed in the Court of law. The Respondent NO.2
— Special Director General and Inspector General of Police,
Kolhapur Range issued notice dated 09.07.2020 to the Applicant
on the ground that he failed to give accounts on the property
deposited in Islampur Police Station during his tenure from 2006
to 2013 and in preliminary enquiry, he was found guilty for
negligence and dereliction in duties and he was called upon to
show cause as to why his 5% pension for six months should not be
withheld. The Applicant submitted his reply denying charges and
again requested to release gratuity and regular pension. However,

by communication dated 13.10.2021, he was informed that till the
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decision of criminal case, he will not be entitled to gratuity and

regular pension.

(i) It is on the above background, the Applicant has filed this
O.A. for direction to the Respondents to release gratuity, regular
pension with interest on belated payment. He also claimed for
difference of these benefits in terms of 7t Pay Commission

recommendation.

3. The Respondents resisted the O.A. by filing Affidavit-in-reply inter-
alia contending that in preliminary enquiry, the Applicant was found
guilty for negligence and criminal case is also pending. With this

defence, the Respondents prayed to dismiss the O.A.

4. Heard Shri S.D. Patil, learned Advocate for the Applicant and Shri
A.J. Chougule, learned Presenting Officer for the Respondents.

5. Indisputably, the Applicant stands retired on 31.05.2018 from the
post of Police Sub-Inspector, Palus Police Station, District Sangli and on
the date of retirement, neither DE nor any criminal prosecution was
pending or instituted against him. In other words, there was no legal

hurdle to release his all retiral benefits on the date of retirement.

6. True, after retirement on 01.09.2019, FIR under Section 409 of
Indian penal Code came to be registered against the Applicant and other
Police Personnel for not maintaining the property deposited in the Police
Station in various crimes and thereby allegedly misappropriated the
Government property. Insofar as Applicant is concerned, it is alleged
that he was Head Constable and Incharge of property from 2013 to 2017
at Islampur Police Station. The perusal of FIR reveals that offence came
to be registered against 3 Police Personnel including Applicant who
worked as property custodian from 2006 to 2017. Whereas, Applicant’s
tenure at Islampur as custodian of property is 2013 to 2017. However,

mere registration of offence subsequent to retirement cannot be the
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ground to withheld gratuity and regular pension. It is only in event of
conviction in criminal case, the pension can be withheld or withdrawn
whether permanently or for a specific period as competent authority
deems fit, as contemplated under Section 26 of Maharashtra Civil
Services (Pension) Rules, 1982 (hereinafter referred to as Pension Rules
of 1982’ for brevity). This being the legal position, withholding of gratuity
and regular pension because of registration of crime subsequent to
retirement is totally untenable. It is only in situation where criminal
prosecution is instituted or pending on the date of retirement, the
gratuity can be withheld in terms of Section 130(1)(c) of ‘Pension Rules of
1982’. Whereas, in the present case, on the date of retirement, neither
there was any criminal prosecution instituted or pending nor any DE was

initiated on the date of retirement.

7. Needless to mention that once a Government servant retires on
attaining the age of superannuation without there being any initiation of
departmental proceeding or judicial proceeding right to receive pension,
gratuity and other retiral benefits accrued to a Government servant and
such retiral benefits cannot be withheld or kept in abeyance for initiation
of departmental proceeding in future. Undoubtedly, in terms of Rule 27
of Pension Rules of 1982’ even if DE is not initiated during the tenure of
a Government servant later it can be initiated but it should be subject to
compliance of rigor of Rule 27(2)(b)(i)(ii) of ‘Pension Rules of 1982’ which
inter-alia provides that where D.E. if not instituted before retirement, it
shall not be instituted save with the sanction of appointing authority and
shall not be in respect of any event which took place more than four
years before such institution. If any such D.E. is initiated after
retirement, it is only in the event where pensioner is found guilty for
grave misconduct or negligence allegedly committed during the period of
his service the Government is empowered to withhold or withdraw
pension or any part of it permanently or for a specific period as it deems
fit. Suffice to say, the ambit and scope and nature of punishment to be

imposed in such D.E. which is instituted after retirement is very limited
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and it’s scope cannot go beyond ambit of Rule 27 of Pension Rules of
1982’°. This being so, initiation of DE after retirement will not empower
the Government to withhold pension or gratuity in absence of Rule to
that effect. Rule 27 provides only for withholding of pension, if found
guilty in D.E.

8. At this juncture, it would be apposite to highlight the G.R. dated
06.10.1998 whereby Government of Maharashtra has clarified the
situation in respect of payment of retiral benefits to Government servant.
In the said G.R, the Government had reiterated the scope of Rule 27 of
‘Pension Rules of 1982’. The G.R. states as under:-

“AQaftagd Felcn FHRA-TR gt dad sk wER Jven aEdd Rrase e
wiitest-epga fac fetet e uRuses wais. Ak -, Rais 8 7 939 FAR wrRlaE ga
AE 3 A FRUEA 30 33, @D 310N YeRuAed Aqeg HHA-AA ARG,
TIABI SRR qAT ABIRYADS Fgeat daa g=fe GrER a HoaeiaEad deRt Ad.
Aez umRuAeR faa et enaat ot saies. Afeta-90%8/ 988 /Aar-», e 2 viiet 9%y
A ARFA S Fd [AABRY @ AW, gl Ad Rrasion v wiftest-aian gegt
fdella wroena Ad Y, T e oa aRuzes wais. Ak -, Raiw 8 #™ 9%%9 FAR
Aaferge Fon-A AHABA HHA-A FEAA RN AAEIENG AZREE, AR Aa Frgatt daat
T 9%¢R Al T 20 (&) FAR sl Aweldt FRlaE 5 Hoaa 3uel Fi FBusa
JRUTS SR 3(ct FRA fbdl SNEN ARFURA Fciacnela 3ava el e R Adegeaia
Raieen @iz fdamla dweht gefta sug st Fgua Ad AR a S 3N HHA-AE
Aarteigedt faue Td BrRIE dBar 36T B Mt 3.

9. Now turning to the aspect of DE, all that preliminary enquiry
seems to have been held and Show Cause Notice dated 09.07.2020 as to
why punishment of withholding of 5% pension for six months should not
be imposed has been issued. The Applicant has submitted his reply
denying the charges. Thereafter, no final order in DE has been passed
and matter is kept in cold storage. Suffice to say, it is only after
retirement, preliminary enquiry was conducted and show cause notice
dated 09.07.2020 has been issued which has not yet still attained
finality.

10. The learned Presenting Officer could not point out any provision
from Pension Rules empowering Respondents to withhold gratuity or

regular pension on the basis of registration of crime or initiation of DE
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subsequent to the date of retirement. In absence of any such specific
provision in Rules, the act of withholding gratuity and regular pension is

totally impermissible in law.

11. The Applicant has claimed gratuity with interest and also claimed
regular pension with interest. Insofar as interest on regular pension is
concerned, since admittedly, the Applicant is paid provisional pension in
view of 2rd proviso to Section 129-B of Pension Rules of 1982’ which
inter-alia provides that no interest shall be payable the period for which
provisional pension is paid. Therefore, the claim of interest on pension is

untenable.

12. As regard interest on gratuity, Section 129-A of ‘Pension Rules of
1982’ provides that gratuity has to be paid within three months from the
date of retirement. The Applicant stands retired on 31.05.2018, and
therefore, gratuity had fallen due on 01.09.2018. However, till date, no
gratuity is paid. Since there was no DE or criminal prosecution pending
on the date of retirement, in law, gratuity was required to be paid on
01.09.2018, but the same is not paid. Therefore, Applicant’s claim for
interest on the belated payment on gratuity deserves to be accepted. He

is entitled to interest at the rate payable on GPF for the belated period.

13. As regard difference in the retiral benefits in terms of
recommendation of 7th Pay Commission all that stated in Affidavit-in-
reply that pay fixation is not done for want of verification from pay unit.
Since Applicant stands retired on 31.05.2018, he is entitled to
recommendation of 7th Pay Commission, which is made applicable from

01.01.2016. He is, therefore, entitled for difference in retiral benefits.

14. The totality of aforesaid discussion leads me to sum-up that
impugned communication dated 13.10.2021 is totally unsustainable in
law and O.A. deserves to be allowed. It is hereby made it clear that

Respondents are at liberty to take further steps in pursuance of show
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cause notice dated 09.07.2020 and may pass further order, as may be

permissible in law. Hence, the order.

(A)
(B)

©)

(D)

(E)

(F)

Mumbai

ORDER

The Original Application is allowed.

The impugned communication dated 13.10.2021 is quashed
and set aside.

The Respondents are directed to pay gratuity along with
interest at the rate applicable to GPF for a period beyond
three months from the date of retirement within two months
from today.

The Respondents are directed to pay difference in the retiral
benefits in terms of 7th Pay Commission to the Applicant
within two months from today.

The Respondents are further directed to release regular
pension and arrears/difference be paid within two months
from today.

No order as to costs.

Sd/-
(A.P. KURHEKAR)
Member-J

Date : 01.02.2022
Dictation taken by :
S.K. Wamanse.
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