IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.936 OF 2019

DISTRICT : THANE

Shri Arun Bhaidas Chavan.
Age : Adult, Occu.: Executive Engineer,
Residing at Devgiri Building, Bunglow No.11,

Kopari Shashkiya Vasahat, Thane. ...Applicant

Versus

1. The Secretary.
Public Works Department, Madam Kama
Marg, Hutatma Rajguru Chouk,
Mantralaya, Mumbai.

~— — ——

2. The Chief Executive Officer.
Zilla Parishad, Thane. )

3. The Additional Chief Executive Officer. )
Zilla Parishad, Thane.

4. Shri N.S. Palve.
Assistant Chief Engineer, Public Works
Regional Department, Konkan Division,

Mumbai. ...Respondents

Mr. Arvind V. Bandiwadekar, Advocate for Applicant.
Mrs. K.S. Gaikwad, Presenting Officer for Respondents 1 to 3.

Respondent No.4 served but absent.

CORAM : SHRI A.P. KURHEKAR, MEMBER-J

DATE ¢ 14.02.2020
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JUDGMENT

1. The Applicant has challenged the transfer order dated 07.09.2019
whereby he was transferred from the post of Executive Engineer, Zilla
Parishad, (PWD), Thane to the post of Assistant Chief Engineer, Public
Works Regional Department, Konkan Division, Mumbai invoking
provision of Section 4(4) and 4(5) of ‘Maharashtra Government Servants
Regulation of Transfers and Prevention of Delay in Discharge of Official
Duties Act, 2005 (hereinafter referred to as ‘Transfer Act 2005’ for
brevity) invoking jurisdiction of this Tribunal under Section 19 of

Administrative Tribunals Act, 1985.

2. Shortly stated facts giving rise to this application are as under :-

The Applicant was working on the post of Executive Engineer,
PWD, Z.P, Thane (Group ‘A’) w.e.f.03.07.2018 and had not completed
normal tenure of three years in terms of Section 3 of ‘Transfer Act 2005’.
However, abruptly, by impugned transfer order dated 07.09.2019, he was
transferred on the post of Assistant Chief Engineer, Public Works
Regional Department, Konkan Division, Mumbai. The Applicant
contends that he was transferred mid-term and mid-tenure without
compliance of Section 4(5) of ‘Transfer Act 2005’, and therefore, transfer
is illegal. He further contends that Respondent No.1 posted Respondent
No.4 — Shri N.S. Palve in his place only to favour him.

3. Shri A.V. Bandiwadekar, learned Advocate for the Applicant

assailed the impugned transfer order mainly on the following grounds :-

(i) The transfer order dated 07.09.2019 is mid-term as well as
mid-tenure transfer and in blatant violation of Section 4(5) of
‘Transfer Act 2005’ in absence of approval of Hon’ble Chief Minister

being competent authority for mid-term and mid-tenure transfer.
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(i) Transfer being made on the report made by Chief Executive
Officer, Z.P, Thane attributing efficiency and negligence to the
Applicant, it is punitive since no opportunity of hearing was given

to the Applicant.

(iii) There is no compliance of instructions issued by GAD, the
Government of Maharashtra in its Circular dated 11.02.2015
whereby guidelines were issued for transfer of Government servant

in case of complaint.

4, Per contra, Smt. K.S. Gaikwad, learned Presenting Officer
reiterated the contentions raised in written statement and submits that,
though the Applicant has not completed normal tenure of three years,
his transfer was necessitated in view of report dated 16.08.2019 made by
Chief Executive Officer, Z.P, Thane alleging inefficiency and negligence in
discharge of duties thereby affecting implementation on the various
schemes of the Department. She further submits that, in view of report
of Chief Executive Engineer dated 16.08.2019, the matter was placed
before the Civil Services Board (CSB) which recommended for the
transfer of Applicant and the same was approved by the Hon’ble Minister
of PWD. As regard competency, she submits that by G.R. dated
27.05.2016 issued by PWD, Mantralaya, Mumbai, the powers of Hon’ble
Chief Minister as a competent authority has been delegated to Hon’ble
Minister, PWD and in accordance to it, the transfer of the Applicant was
approved by the Hon’ble Minister, PWD. She, therefore, submits that the
transfer of Applicant was necessitated from the point of efficient
administration and it is in compliance of Section 4(5) of ‘Transfer Act

2005’. With this submission, she prayed to dismiss the O.A.

4. As to ground No.(i) :-

Thus, admittedly, the Applicant was not due for transfer. True, the

transfer is an incidence of service and the Government servant has no
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vested right to claim a particular post for a particular period, and the
Tribunal should not interfere in the matter of transfer unless it is in
contravention of expression provision of law, malafide or arbitrary.
However, now the transfers are being strictly governed and regulated by
‘Transfer Act 2005’, there must be strict adherence to the provisions of

‘Transfer Act 2005’ in the matter of transfer.

5. Now, let us see the Scheme of ‘Transfer Act 2005’, which is in

nutshell as follows :-

Sub-section (1) of Section 4 of the Act emphatically provides that
no Government servant shall ordinarily be transferred unless he has
completed his tenure of posting as provided in Section 3. Sub-section (2)
requires a competent authority to prepare every year in the month of
January, a list of Government servants due for transfer, in the month of
April and May in the year. Sub-section (3) requires that the transfer list
prepared by the respective competent authority under sub-section (2) for
Group A Officers specified in entries (a) and (b) of the table under section
6 shall be finalized by the Chief Minister or the concerned Minister, as
the case may be, in consultation with the Chief Secretary or concerned
Secretary of the Department, as the case may be. Proviso thereto
requires that any dispute in the matter of such transfers shall be decided
by the Chief Minister in consultation with the Chief Secretary. Sub-
section (4) mandates that the transfers of Government servants shall
ordinarily be made only once in a year in the month of April or May.
Proviso to Sub-section (4) permits a transfer to be made any time in the
year in the circumstances stated therein. Sub-clause (i) thereof permits
such a transfer to be made at any time in a year to a newly created post
or to the posts which become vacant due to retirement, promotion,
resignation, reversion, reinstatement, consequential vacancy on account
of transfer or on return from leave. Sub-clause (ii) thereof permits such
a transfer at any time where the competent authority is satisfied that the

transfer is essential due to exceptional circumstances or special reasons,
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after recording the same in writing and with the prior approval of the
next higher authority. Sub-section (5) of Section 4, which begins with a
non obstante clause, permits the competent authority, in special cases,
after recording reasons in writing and with the prior approval of the
immediately superior Transferring Authority mentioned in the table of
section 6, to transfer a Government servant before completion of his

tenure of post.

6. Here, it would be also apposite to refer Section 6 of ‘Transfer Act

2005’, which is as follows :-

“6. The Government servants specified in column (1) of the table
hereunder may be transferred by the Transferring Authority specified
against such Government servants in column (2) of the table.

Groups of Government Competent Transferring
Servants Authority
(1) )
(a) Officers of All India Services, all Officers Chief Minister

of State Services in Group “A” having
pay-scale of Rs.10,650-15,850 and above.

(b) All Officers of State Services in Minister-in-charge
Group “A” having pay-scales less than in consultation with
Rs.10,650-15,850 and all Officers in Secretaries of the
Group “B”. concerned departments.

(c) All employees in Group “C”. Heads of Departments.

(d) All employees in Group “D”. Regional Heads of

Departments.

Provided that, in respect of officers in entry (b) in the table
working at the Divisional or District level, the Divisional Head shall be
competent to transfer such officers within the Division; and the District
Head shall be competent to transfer such officers within the District :

Provided further that, the Competent Transferring Authority
specified in the table may, by general or special order, delegate its powers
under this section to any of its subordinate authority.”
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7. Now turning to the facts of the present case, indisputably, the
Applicant is a Group ‘A’ Officer and as per Section 6 of ‘Transfer Act
2005’, the Minister Incharge in consultation with Secretary of the
concerned Department is competent transferring authority for general
transfer. Whereas, in case of mid-term or mid-tenure transfer, there has
to be strict compliance of Section 4(5) of ‘Transfer Act 2005’, which is as

follows :-

“4(5) Notwithstanding anything contained in section 3 or this section,
the competent authority may, in special cases, after recording reasons in
writing and with the prior approval of immediately superior Competent
Transferring Authority mentioned in the table of section 6, transfer a
Government servant before completion of his tenure of post.”

8. Thus, the perusal of Scheme of ‘Transfer Act 2005’ leaves no doubt
that for Group ‘A’ Officer in State service, the Minister Incharge in
consultation with Secretary of the concerned Department is the
competent transferring authority for general transfer and mid-term
transfer is permissible in special cases, that too, after recording reasons
in writing to justify such mid-term or mid-tenure transfer and most
importantly with the prior permission of the immediately preceding
competent transferring authority mentioned in Table of Section 6. This
being the legal position, there is no denying that the Hon’ble Chief
Minister is immediately preceding competent transferring authority for

mid-term transfer of Group ‘A’ Officer.

9. In the present case, admittedly, there is no approval of Hon’ble
Chief Minister to the impugned transfer order. The Respondents’
contention is that in terms of G.R. dated 27.05.2016 issued by P.W.D,
Mantralaya, the powers of Chief Minister are delegated to the Minister
Incharge of PWD for the purpose of Section 4(4) and 4(5) of ‘Transfer Act
2005’, and therefore, in view of delegation of powers, the transfer order

cannot be faulted with.
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10. Here, it would be apposite to see relevant contents of G.R. dated

27.05.2016, which are as follows :-

R A TR & Tl gR-T RIHEAR decaia ARER waA © Aefict RIAFAR
FRiER e @ arREla Haotdia 3Rt Aien seeiAe! Al F6 (. )l AR NiHER! 73U
Feaielta BaAiw 9 AN 3ifiRiEsiea it Hoad 3 312.

A YA st Aeatela paice 2 AMe e uRusiehlea, atc - 31 gotten Jifdept-Jidt
FAeael FElt FHRAG Al FIAHATAR Al 3ifeart Hod Scteh B

denft, Adsifees siepA fatEndledt BRIGH MBEA @ AFelldd Jaoldler 3tfepl-Ai=
A SEcHiEl U0 FH3Ll (JASleld Seeh@) Al AR 3ifda wevandesia ifHeriE e
B i faariels gt

3. REAR AHAE A 10 BAT 308 &, AGRIE, MABA baHAl-A= Taeiia e sufh
MBI B UR WS Bon-Al et uf%laa AtfemA-008 Helldd Bt B(B) a L(Y)AdA
RINFAR At diad@ Fpnastd spicien srieR sfiria a Rusela Aaoida st -aizn
HAeaell SIS AL F3R (LA Ao AeTH TR 7 €t wHoend Ad 30g.

11. Thus, the entire emphasis of the Respondents is on G.R. dated
27.05.2016 purportedly issued invoking 2nd proviso of Section 6 of
‘Transfer Act 2005’. True, as per 2nd proviso, the competent transferring
authority specified in the Table can delegate its powers under this
Section to any of its subordinate authority. Generally, in case of valid
delegation of powers, the action of delegatee can be treated as that of
principal himself. However, in the present case, the important legal
question is whether the powers of immediately preceding competent
transferring authority can be delegated for mid-term transfer ignoring the
mandatory requirement of the provisions of ‘Transfer Act 2005’. Indeed,
there could be no such delegation of power to the authorities other than
in Table attached to Section 6 by issuance of G.R. if it is violative of
mandatory provisions of ‘Transfer Act 2005’. True, as per 2nd proviso of
Section 6 of ‘Transfer Act 2005’, the competent transferring authority
specified in the Table can delegate its power to its subordinate authority,
but this proviso cannot be construed to mean that even for mid-term
transfer, there could be delegation of power to subordinate authority,
because such delegation of power of mid-term transfer to subordinate
authority would result in anomalous position where transferring
authority and immediately superior competent transferring authority

would be the same authority. If by G.R. dated 27.05.2016, the Minister
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Incharge is empowered for mid-term transfer of Group ‘A’ Officer, then
naturally, the question arise who would be the next immediately
preceding competent transferring authority, whose approval is condition
precedent for mid-term transfer as contemplated under Section 4(5) of
‘Transfer Act 2005’. If mid-term transfers on the basis of G.R. dated
27.05.2016 are allowed to be effected without approval of Hon’ble Chief
Minister on the basis of said G.R, then it is certainly violative of Section
4(5) of ‘Transfer Act 2005’ and such course of action would frustrate very
object of Section 4(5) of ‘Transfer Act 2005’ and it would become

redundant.

12. Needless to mention that where statute provides to do certain
things in particular manner mandatorily, then it has to be done in
accordance to manner laid down in the statute. Otherwise, such course
of action adopted by Respondent No.1 would be amounting to bye-pass
mandatory requirement of law. As stated earlier, the transfers are now
strictly governed by ‘Transfer Act 2005’ which is complete code laying
down the manner in which transfers are to be effected. ‘Transfer Act
2005’ provides for normal tenure of Government servant and at the same
time also provides for mid-term and mid-tenure transfer where situation
warrants the same by carrying out exception but at the same time,
protection is also given in the form of Section 4(5) of ‘Transfer Act 2005’
that such mid-term or mid-tenure transfer, there has to be special
reasons and it should be done with the prior approval of immediately
superior competent transferring authority mentioned in Table of Section
6. In other words, by way of safeguard, the approval of immediately
superior competent transferring authority is required under the Transfer
Act 2005°. This being the position, the delegation of power of
immediately superior competent transferring authority to the same
authority who is transferring authority for general transfer only is
definitely in violation of Section 4(5) of ‘Transfer Act 2005’. Needless to
mention that such course of action is not permissible except by suitable

amendment in ‘Transfer Act 2005’. Suffice to say, by issuance of G.R.
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dated 27.05.2016, the Government cannot override express provisions

contained in Section 4(5) of ‘Transfer Act 2005’

13. For the aforesaid reason, there is no escape from the conclusion
that the impugned transfer order in absence of approval of Hon’ble Chief
Minister being immediately superior competent transferring authority as
mandated in Section 4(5) read with Section 6 of ‘Transfer Act 2005’ is

clearly unsustainable and bad in law.

14. As to ground Nos.(ii) and (iii) :-

Indeed, the O.A. deserves to be allowed on the ground of
competency of Transferring Authority as concluded above. However, I
think it appropriate to record finding on all issued raised in the matter to
have complete adjudication. I am not in agreement with the submission
advanced by the learned Advocate for the Applicant that the impugned
transfer order being made on the complaint report made by Chief
Executive Officer, Z.P, Thane is punitive and it is bad in law for non-
compliance of Circular dated 11.02.2015. True, by Circular dated
11.02.2015, instructions were issued by the Government that the
transfer should not be made merely on the basis of complaint of
misconduct without ascertaining factual situation. Para No.8 of Circular
dated 11.02.2015 is heavily relied by the learned Advocate for the

Applicant, which is as follows :-

«©

c. THEN YSHRIIA 3 auiiel &ail Hlenaelt scicen MRl /| waa-aen Riena SRadu@mten
B U ST Bles ABRI R Jaieha b / - deel BRI A3 . QA B0
Jdelia st /| wHA-AEn aERdadd gt SUE 9B (30U A 3EAE AWGE)
apRAA atieli ferawria 93set, ddelta 3Rl / BATR =™ ueEr 3av 3@ 3@ bal HA AeEd
Jeet utest-aa o oot e, Heela sitdprt / waan-aren fRIEde apRiae det 3EaE eI
Jdella SifiepRt /| FHHA-AC A @R o ARG RRAHTR FRAE IS HRoAEEA dTach
qiites-aE ool =nat. AE Jdaeld bRt/ dHE-AR &A™ YEER 30 Ao wgt 3 dcel WiEert
Jeelid RBRY/ BAHA-AR aEsll A A0 dRtS UHeh-AThe F3aildd &5 2Ebdl. ol ARS
TifReET-AEHS 3R UIAE U SEA Taett Wiew1-TE F3E delel BRY A N3 hal HR A= BEsEt
HBE TA:D A T BB TGl TUEEH!- AR T ATl STt bl seet TMEEB-2 T3 Bt
AT A@L. SR GHRINA Teett TEEH-Ae IRAdERAR SRAAIYDH SEHet e st /
HAAR! Al Teeil BAIA Ad 320 YB0Nd Jeield HEBRE /| HAAR! i agell DodEidr A= [kiSg
Rrasiond HrRaE J5 B gt 2t
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15. Now turning to the facts of the present case, material placed on
record reveals that Shri Nemane — Chief Executive Officer, Z.P, Thane
made report to Additional Chief Secretary, P.W.D. on 16.08.2019 stating
that the Applicant is not efficient and not discharging duties efficiently.
In report, he has given five instances as to how the Applicant is
inefficient and there is lack of will to implement Government Schemes.
He, therefore, requested to appoint another efficient Officer in place of
the Applicant. As such, this cannot be treated as a complaint of
misconduct from outsider. The Applicant was working under the
supervision of Chief Executive Officer, Z.P, Thane who had an
opportunity to see the performance and efficiency of the Applicant and on
assessment of the work of Applicant, he formed opinion that the
continuation of the Applicant would not be conducive for the
administration of Z.P, Thane. The report of Chief Executive Officer, Z.P,
Thane was accordingly placed before the CSB and CSB in view of the
said report recommended for the transfer of the Applicant. All that, the
Circular dated 11.02.2015 requires that the competent authority should
ascertain factual position and should take decision of transfer having
regard to the seriousness of the allegations made in the complaint and if
Competent Transferring Authority is satisfied, then he can recommend
the transfer. In the present case, the CSB approved the transfer in view
of report of Chief Executive Officer, Thane and Transferring Authority
accepted the same. I, therefore, see no breach of Circular dated
11.02.2015, so as to quash the transfer order on this ground. This being
the position, it cannot be said that the impugned transfer order is
punitive or malafide. It appears that the transfer of the Applicant was
necessitated from the point of administrative exigency in view of report
made by Chief Executive Officer, Z.P, Thane. However, this aspect has
become only academic exercise in view of finding recorded on ground

No.(i) as concluded above.

16. As concluded above, the G.R. dated 27.05.2016 is violative of
Section 4(5) of Transfer Act 2005’ and transfer order of the Applicant



11 0.A.936/2019

without approval of Hon’ble Chief Minister, who is immediately superior

Competent Transferring Authority in law, is unsustainable in law. The

impugned transfer order is, therefore, liable to be set aside on this

ground.

17.

The totality of aforesaid discussion leads me to conclude that the

impugned transfer order is unsustainable in law and O.A. deserves to be

allowed. Hence, the following order.

ORDER

(A)  The Original Application is allowed.
(B) The impugned transfer order dated 07.09.2019 is quashed and set

aside qua the Applicant.
(C) The Applicant be reposted on the post he was transferred from

within two weeks from today.
(D) No order as to costs.

Sd/-
(A.P. KURHEKAR)
Member-J

Mumbai

Date : 14.02.2020
Dictation taken by :
S.K. Wamanse.
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