IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.869 OF 2018

DISTRICT : SANGLI

Shri Suresh Mahadeo Naik. )

Age : 61 Yrs., Occu.: Government Servant, )

R/o. Bethelumnagar, Plot No.25, Gondhali Plot )

in front of Kripamai Hospital, Miraj, )

District : Sangli. )...Applicant

Versus

The District Collect, Sangli. )

Having Office at Vijay Nagar, Sangli-Miraj Road, )

District : Sangli. )...Respondent

Mr. M.B. Kadam, Advocate for Applicant.

Mrs. K.S. Gaikwad, Presenting Officer for Respondent.

CORAM : A.P. KURHEKAR, MEMBER-J
DATE : 12.03.2019
JUDGMENT
1. In the present Original Application, the Applicant is seeking direction to

the Respondent to release gratuity and regular pension invoking jurisdiction of

this Tribunal under Section 19 of the Administrative Tribunals Act, 1985.

2. Briefly stated facts giving rise to this Tribunal are as under.
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3. The Applicant joined revenue service as Clerk-cum-Typist in 1979 on the
establishment of Respondent (Collector, Sangli). During the course of his tenure,
he was promoted to the post of Senior Clerk. He stands retired from service
w.e.f.30.04.2015. During the course of his tenure, the first departmental enquiry
(D.E.) was initiated against him on 10.08.2006 for certain irregularities in the
payment of compensation to the farmers relating to the period from 18.02.2002
to 18.11.2006. The said D.E. was concluded on 29.02.2008 whereby the
punishment of stoppage of one increment was imposed upon the Applicant. The
Applicant accepted the said punishment without challenging the same and thus it
attained finality. However, again, the Respondent issued 2" charge-sheet in D.E.
on 17.01.2012. The Applicant contends that the charges framed in 2" D.E. was
already subject matter of earlier D.E. and some of the charges were over-lapping
for which he was already punished. He, therefore, challenged the initiation of 2"
D.E. by filing 0.A.177/2017 in this Tribunal which was disposed of by order dated
07.10.2018 giving direction to the Respondent to complete the D.E. within three
months. In 2" D.E, the Enquiry Officer has submitted the report to the

Respondent with finding that no charge was proved against the Applicant.

4, However, the Respondent while passing final order in D.E. observed that in
respect of distribution of amount of compensation to the agriculturists arising
out of acquisition of land for Chandoli Sanctuary, one Enquiry Committee was set
up by Office Order dated 13™ March, 2015 with direction to the Committee to fix
the responsibility of the employee individually and to prepare charge-sheet. In
the said enquiry, action against 29 officials/employees was proposed including
the present Applicant. The said Committee had examined land acquisition
proceedings of 4 matters, but still the inspection and examination of remaining 3
land acquisition matters are pending with the Enquiry Committee. With this
observation, the Respondent closed the 2" D.E. by order dated 15.03.2018

without prejudice to his right initiated the fresh D.E. against the Applicant, if
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required or found necessary and permissible on receipt of report of Enquiry
Committee. As such, though 2" D.E. has been closed by order dated 15.03.2018,
the Applicant has been deprived of getting gratuity and regular pension. He
made representation on 12.03.2018 to release his retiral benefits, but in vain. He
was informed that, as the report of internal Enquiry Committee is not received,
his pension file cannot be processed. Ultimately, the Applicant has approached

this Tribunal by filing the present O.A.

5. The Respondent resisted the application by filing Affidavit-in-reply (Page
Nos.48 to 53 of Paper Book) inter-alia denying that the Applicant is entitled to
gratuity and regular pension. It is not in dispute that in 1°* D.E, the Applicant was
subjected to punishment of stoppage of one increment by order dated
29.02.2008. It is also not in dispute that the Applicant stands retired on
30.04.2015.  After his retirement, G.P.F, G.l.S, Leave Encashment was paid.
Besides, provisional pension has been also granted. As regard 2" D.E, the
Respondent contends that, though by order dated 15.03.2018 it has been closed,
it was subject to the report of internal Enquiry Committee’s report which was set
up by the Respondent keeping open the issue of alleged irregularities of the
Applicant and others pertaining to the acquisition of land for Chandoli Sanctuary.
As such, so long as the report is not received, the Applicant is not entitled to the
remaining retiral dues i.e. gratuity and regular pension. With this pleading, the

Respondent prayed to dismiss the application.

6. Shri M.B. Kadam, learned Advocate for the Applicant urged that, as the
D.E. has been already closed by Respondent on 15.03.2018, now the Applicant
cannot be deprived of getting remaining retiral dues. He has pointed out that the
D.E. was initiated in 2012 and in the meantime, the Applicant stands retired on
30.04.2015. The D.E. was finally closed on 15.03.2018, but still the retiral
benefits are withheld. He, therefore, contends that, as of now, there being no

D.E. against the Applicant, the retiral benefits cannot be withheld on the ground
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of non-receipt of report by internal Enquiry Committee set up by Collector in
2015. He has further pointed out that, some of the charges framed against the
Applicant in 2" D.E. were over-lapping as observed by the Enquiry Officer in his
report. On this line of submission, he contends that, in such situation,

withholding of retiral benefits is totally illegal.

7. Per contra, Smt. K.S. Gaikwad, learned Presenting Officer all that stated
that, because of non-receipt of report from internal Enquiry Committee,

remaining retiral benefits of the Applicant could not be released.

8. During the course of hearing, specific query was made to the learned P.O.
to clarify the period of alleged irregularities committed by the Applicant to see
how again 3" D.E. would be permissible against the Applicant in the teeth of
provisions of Section 27(4) of M.C.S.(Pension) Rules, 1982 (hereinafter referred to
as ‘Pension Rules 1981’). However, she was not able to give any satisfactory or
reasonable answer. In this behalf, specific orders were passed by the Tribunal on

06.02.2019 and 25.02.2019 to clarify the legal position, but in vain.

9. The perusal of final order passed by Collector on 15.03.2018 in 2" D.E.
reveals that, in all, 9 charges were framed against the Applicant and Enquiry
Officer has exonerated the Applicant from all the charges. The charges were as

follows :

“q, s, TA. TA. AEH, & AW i duea iR &, @ Aowl W FRiCE Kaiw
9¢/0/3003 A f&. 9¢/99/200¢, A Hict@eld el At Uetar BRIRA AT, Alalt Ae2

BlCTaEfALA AR FBRREARAE AUGA HOAA el SHEAR FHA RUG 2.5,
R,&%,980/- Zamt 3AusTE areu detett 3B.

2. fetatet g™ fzena Sactett s .

3. CraEaEee IBATAR JCRRIE ITHH AU Bt AL

3. JHAE IRUTG ITHA AU FHIA SHA AR §Y % HoEIBHIE JTHH JATRIBIA
HULA Dett. A AT A BT 3356 IFkbH AT STHI et L.

y. st Bt JdbAT dlds Sdaial =gl
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&. faEia BRI 3aeta & B FHAE HURAL DA AU DB G

0. HAlotett Uize 3HIA Al TNt IHAA dAlcdHD Ddetl &ligl.

c. AFTNAE! quelictar fegtett g,

Q. ASAERRAV FHAE UG AT BB HAR FHAE Bt 313,

10. Interestingly, the Enquiry Officer in his report specifically observed that,
some of the charges framed in 2" D.E. i.e. Charge Nos.5, 7 and 8 are over-lapping
as those were the subject matter of earlier D.E. in which the Applicant was
subjected to punishment of stoppage of one year’s increment, and therefore, for
the same charges again, the punishment cannot be imposed as impermissible by
the Rule of double jeopardy. The Respondent also noted these aspects in his final

order whereby he closed the D.E.

11.  Here, it would be apposite to reproduce relevant Paragraphs of the final

order dated 15.03.2018, which are as follows :

“g. T BRATAAGBSI 322 .511/3AUU/Alelelt IART folas 6.46% A Y48/ ¢/008
@&t 03/0¢/R00% T ARBAWBE @A [eAiee 96/0]/200§ 31l 30/09/00¢ FAR ARG
SBFEARTEIGRA AWfed AN FHATE 2RUE Ared Hadas! 3tfauare gi3sa R MEHRY / HHAR
Fiafasee BRag B, A RBEA B el 2ld. (Je? RAEHR s, TA.UH. 5h JAidl
FAQLA 3E.) g AR MEBR/ FHAAR! IAFABRE @GR 3M3d bl A qAT FAEER
3TAA AU SHcAT IBAUD! [ebell IFBAT TR gd AT Azt At ngenaAe
TG TACE! RN AR RACRHR e AURATAE BR AGAT JAUNA dbEad 3Rcd 6@
3l AT BRATAABS 1 @A . FZ-BRI- 9/ 3AT-2/3MR3R -939/2094, eties 93 A 09y
3 AT YBON BIAURAUN bSel g AR BRUBIEA! d dAEAD STAEER) [Aidad et USU
QURTUTS TAR HRERAG! AlHA It B0 3Tetel g, AR AlAdE vega ¢ Gasaiat 3
feraEaEl aurel Belt 3R, 3eau ¢ el aumd afFdies udfua 3. Fusa 3eam

FRAR / e AAfases AFNA stEe ffdad datelt sg. sBuea e wHaEE/ 3tftm
Tidfases AfFAdie sanaert Fidad datett g,

. dtepelt 3ttt Al 3uctser HwEERT, ARNER a AR At IO, Aledbdl SMEHRL Aidl
3MEAIA AT Jd Tt YA B 2. Aeb AAfaSes AR ez Bld agia 31 s dleaia
3@,

Q. qidtcl RRE dwel AlFAR 3eam Jd Gasaidl ol gt et aE. |

3fWSAT FATEER AU-AT BTG BAHAR! / 3MMEBR Al famez QURUUN qAAR BHHel 363
AR DA Ed. dRE A RAAAL Atepelt ARME R, g Aafega stact HREG AldBIA
3tfaueE St 3R HA ? AWEAAT AT G2 Dotell g, &t 5w g etis 30/08/2094% Asit
ARG AAGA AT SMelet 3Ma. SR AR Al AlTciwga R, dEH Ae stfauaE=
SAEER RO A6l A A AMES SWRIUUS AR BotA a@ < AR fasipha dAtwdt sifasa s
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3ALTD AR . ATeh & AAEIA et RACTHB A ARADBEA oL B AV d H
AR st e it faetel dwel gaea: I HAA AP, SR ARTwSA [l diwelt I
FHOA HAS [Fasielt AE a MAUEHS AR FHHE BUR 3RAA R AR WA . Agd
ATABZA T BRI BRIAE! BA AP febal Rfatames =t HRiaE (Hisrr/ Rart) wad
AR

Aepell stfipRt den ulsicaiprl (siuEa) %.6 Aowel At 6.3.85.9 3 .6.6 /0
3R/RRR/R09¢, &l 03/03/209¢ 3@ s, AEH, AaFePa @A BRFA AlAAHea=
fastolta diweltan stEatat wiEa sit. g, Aafega ac HREG Aldfawes Auru Ries gia AEdla.
aanfl, AER sfaueEeEa atdlet R dwel AlRdiass dwel I 3. Araa, . AEH
Tidfanez aiEicht @Ry dtwelt AlRdwsa T Zlon-A EAT SEHIE NALTHA SRACH
W AR A %.% FAR d YA IR BEGAA RISGAR BRAG BV 3 Aga 3, f.at.
BB, [Segiitieprdt Aiotelt Feltet ! oot 2a 3z,

fda

. TAUA. B, AafPa @ BREGA AdfawE W HRICRIGEA ST .
B /B -9/ 3MRA-/TAANR-09/092, & 99/09/2092 3@ JFH HWA 3Neicht B
Aepelt dfg HOA Ad 1B, FeR MR &le A Hes Aa1 Gep! a A Aa Beza avena d.”

12. In view of operative order passed by the Respondent as reproduced
above, there is no denying that the D.E. initiated against the Applicant has been
closed. This being the position as of now, there is no pending D.E. against the
Applicant. True, the Respondent closed the D.E. keeping open some issue
relating to payment of compensation of Chandoli Sanctuary for which purpose,
he has appointed internal Enquiry Committee. Here, significant to note that the
said Enquiry Committee was appointed in 2015 to examine Land Acquisition
proceedings and to prepare charge-sheet against the concerned employee, if the
case is made out. Furthermore, the Respondent was conscious that the Applicant
having retired on 30.04.2015, the permission of Government for initiation of D.E.
for the alleged irregularities or for criminal prosecution took place prior to four
years would be required as contemplated under Rule 27 of ‘Pension Rules 1982’.
This being the position, at present, there is no such conclusion of internal Enquiry
Committee nor any charge-sheet afresh has been issued against the Applicant. In
other words, the retiral benefits i.e. gratuity and regular pension has been
withheld only on assumption that, in future, fresh D.E. can be initiated against

the Applicant. The Applicant stands retired on 30.04.2015 and period of near
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about four years is completing, but he is being deprived of getting retiral
benefits. Needless to mention that the pension is not bounty and recognized as a
right in property and such right cannot be kept in abeyance or withheld only on
assumption that in future, D.E. can be initiated against the Applicant. | am afraid,
whether any such fresh D.E. will be permissible in the teeth of provisions of Rule
27 of ‘Pension Rules 1982’. Thus, once the Applicant stands retired long back
and D.E. which was pending on the date of retirement now stands closed, the

retirement benefits cannot be withheld.

13. In so far legal position is concerned, Rule 130 of ‘Pension Rules 1982’
provides for grant of provisional pension where departmental or judicial
proceeding is pending and no gratuity is payable until the conclusion of
departmental or judicial proceeding and issuance of final order therein. In the
present case, in view of final order passed by Respondent closing D.E, now Rule
130 have no application and Respondent is under obligation to release remaining

retiral dues.

14. At this juncture, it would be apposite to take note of Rules 26 & 27 of
‘Pension Rules 1982’. Rule 26 of ‘Pension Rules 1982’ provides about future
good conduct of pensioner and in case, pensioner is convicted of a serious crime
or found guilty for grave misconduct, the Government is empowered to withheld
the pension. As such, it is only in event of conviction in criminal case or proven
misconduct in D.E, then only the pensioner forfeit right to receive pension as he

is bound to be of good conduct while receiving the pension during his life time.

15. In the present case, the D.E. has been already closed and fresh D.E. is
admittedly not seen the day of light. Therefore, only on assumption or
conjuncture, that D.E. can be initiated afresh, the Applicant cannot be deprived

of the retiral benefits.
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16. Whereas, as per Rule 27 of ‘Pension Rules 1982’, the Government is
empowered to withhold the pension in case D.E. pending on the date of
retirement concluded later on and Government servant is found guilty. As per
Rule 27(2)(b) and 27(3) of ‘Pension Rules 1982’, no departmental proceeding or
no judicial proceeding, if not instituted while Government servant was in service,
shall be instituted in respect of the cause of action which arose in respect of an
event which took place, more than four years before such institution. Whereas,
Clause (6) of Rule 27 provides that the departmental proceedings shall be
deemed to be instituted on the date on which the statement of charges is issued
to the Government servant or pensioner, or if the Government servant has been
placed under suspension from an earlier date, on such date. Whereas, in the
present case, at the cost of repetition, necessary to point out that the D.E.
initiated against the Applicant has been already closed and no further D.E. in legal

parameter is in existence.

17.  Suffice to say, in view of closer of D.E. by the Respondent, now gratuity
and regular pension cannot be kept in abeyance on the assumption that, in
future, D.E. is likely to be initiated against the Applicant. If we accept the
contention of Respondent that because of likelihood of initiation of D.E, the
gratuity and regular pension has to be withheld, then it would be contrary to the
principles of law and constitutional right cannot be denied on the basis of
surmises or conjuncture. We need to consider the position as of now which is
obviously does not permit withholding of retiral benefits. As stated above, right
to receive pension is recognized as a right in property. Whereas, as per Article
300-A of Constitution of India, no person shall be deprived of his property save
and except by authority of law. This being the position, in absence of any
specific Rule of law permitting withholding of pension and gratuity, the Applicant
cannot be deprived of his statutory entitlement without authority of law which is

constitutional right enshrined in Article 300-A of Constitution, as held by Hon’ble
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Supreme Court in State of Jharkhand & Ors. Vs. Jitendra Kumar Srivastava &

Anr. (Civil Appeal No.6770/13), decided on 14.08.2013.

18.  Even assuming that, in future D.E. is initiated against the Applicant, in that
event also, only in case of proven guilt in D.E. or conviction in Criminal Case, the
pension can be withheld as contemplated in Rule 26 of ‘Pension Rules 1982’. At
any rate, at present, the Respondent cannot withhold gratuity and regular
pension only on the surmises or conjuncture or possibility of likelihood of
initiation of D.E. which itself is uncertain as well as seems to be impermissible in

the teeth of provisions of Rule 27 of ‘Pension Rules 1981’".

19. The necessary corollary of aforesaid discussion leads me to sum-up that
the Applicant is entitled to receive gratuity and regular pension and action of
Respondent to withhold the same is illegal and unsustainable in law. Hence, the
following order.

ORDER

(A)  The Original Application is allowed.

(B) The Respondent is directed to release retiral benefits of the
Applicant i.e. gratuity and regular pension as per his entitlement
within two months from today.

(C) Issue of initiation of another D.E. or Criminal Prosecution is kept
open, if permissible in law.

(D) No order as to costs.

Sd/-

(A.P. KURHEKAR)
Member-J

Mumbai

Date: 12.03.2019
Dictation taken by :
S.K. Wamanse.
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