IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.785 OF 2019

DISTRICT : MUMBAI

Shri Gopichand K. Sanap. )
Age : 59 Yrs., Retired Assistant )
Sub-Inspector of Police, residing at )
Room No.27/11, Worli Police Camp, )
Sir Pochkhanwala Road, Worli, )
Mumbai — 400 030. )...Applicant

Versus
1. The State of Maharashtra. )
Through Additional Chief Secretary, )
Home Department, Mantralaya, )
Mumbai — 400 032. )
2. Commissioner of Police, Mumbai )

Having Office at Crawford Market, )
Fort, Mumbai. )...Respondents

Mr. M.D. Lonkar, Advocate for Applicant.
Mrs. K.S. Gaikwad, Presenting Officer for Respondents.

CORAM : SHRI A.P. KURHEKAR, MEMBER-J

DATE : 06.07.2021

JUDGMENT

1. Being aggrieved by the order passed by Government dated 26th
June, 2019 thereby rejecting the claim of the Applicant for pay and

allowances for the period from the date of compulsory retirement till the
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date of reinstatement in service without pay and allowances, the

Applicant has filed the present O.A.

2. The Applicant was serving as Assistant Sub Inspector, Armed
Police, Worli. He was serving with Charge-sheet for various charges,

which are in vernacular as under :-

Gt

e A.W.3.fm.9yyR /oldide wifdEn e, AARA el awet, HIZ el Jeld
TH IR delid.

9. 378! 2.009.90.209¢ ST FURY SAEHUY ARTS TEAIA R1e1E, AR TR R, Hele
Al A A AFTARN BIAA R SAAE At BURNE! FBRA gAuRaAEw & 8t FdLl Hett a
3a 32U AR a@ AU dclel Bt 3.

2. g featiss 0§.90.2090 A HURNE aRwsizn A aral Raxweh wRal 2ta Savna
3t R AFen UiehA EFERRIUS! 08 AfFel WA AR e BUAE MUBR AT
HAAERE B2 SORA G Gel. AEEA TG AER HRIARNS! GFaletl sUua feet Rat =
IR JFE U AR Dot A, AAHA JFal, AR BrRRedR A Iccaa Dt 3RA
TFYA JRA ARl 3R GE Ad. gl snamEladt wed A fara gd gRd Aed
adlel g 3 3MEIUE A W ald.

3. 38l Eai® 9.90.2090 sl ALWRH WehA !, He A2l IFUAEB! BRIET d JeaRA
T AT R AR Ul A SHACERIE Acliged J2 A AE! a ReEd == Hesgat adl
3 Rl HAGA DB Il WA: 31 [e1ga ddet @ AR R 3 gFat Wt ane s, ot
e AHRT SN 3e Jd Algell AR SACERIE AR ST AP Dett. AR dat gl
A QR T RN 3R qA Dt aAd R ARA ACERIY THN VA Goift e &ian
HIAGA el e FHIA APRLIA Del. JRHBR AHHAA-AF IRTTAE JRHAAWE A=
o srvenan @ AEIEEE Rd REsavena gFdt 9ot det 3R T Bl

3. gF WA Al BRIRLR HAR BRI ThHd 3@ {8.92.90.2090 Ash TR
feemRaE HaenaR g5k 3B, AeEd AR Hett AL, gIat U IR I B AR
Frotngar gegen wrRicRlia H@HEE Re gag el gor @ 3R mAfHew diwelid et
Sad feen 38, gHa e Aaewles [Marid gal geglell gula: Stoid 308 &, gial FBRY e
3RS A IER AR BRAUR A TRA Al IRBR! FPRA a 3t NEnRd gl 3Rl ARE =
gl gAT U AURITIRAG! SO ULUY AlBRoe AN Ja! dabial AURATIRA! dtetelt
AEA. JAA AR e g PR #{01 B 3R, AaHal ol ARSI R d FRBR il
3AZEE B AU JE Bl 3MB.

3. AR IR BAAR FoR BUARS! FFBIeT JeARIA 3 FAS JUATA 3Eh 3R AWt
OR FUA GHS HIAAE a2, 09 A Gl FJct: TNDBRA 3. AB AR AR vris{iEl et
gal gFal 3@l HaER IRESR @A, A& U JFBlell [HBcAEEa dest eafHes Abelia
HIIE Detet 3. AASA Gl BANEA SERA d dudls FAL .

&. A 9) ULUSE.RRR/HWI-3, f&ai® 20.90.2090 3ufM ?) W.U.H.3¢R/HWI-3, ai®
R8.2.2099 3EEA AL WA d JABTE! Vel ot 31eft aaeht qelfavena suet 3ug. e a&ettzn
el gor Buarndt et Raiw 20.02.2099 Ash Rua FRIF® @@ AR IR
Sect=n fSbm gt sEmuta geR et AEd. A@HA JFElell ARSI 3N, NABA
feratian BuaE 3uez sg.”’
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3. After completion of departmental enquiry (DE), the Respondent
No.2 - Commissioner of Police, Mumbai by order dated 09.10.2012
imposed punishment of compulsory retirement under Section 25 of
Maharashtra Police Act, 1951. Being aggrieved by it, the Applicant has
filed appeal before the Government. In appeal, the Government by its
order dated 04.01.2018 confirmed the finding of holding the Applicant
guilty for the charges leveled against him. However, considering 30
years’ past service of the Applicant, the Government modified the order of
compulsory retirement and passed the order of strict warning. By the
said order, it was directed that period from the date of compulsory
retirement till reinstatement being out of service period will not be
considered for pay and allowances except for pension purposes. Against
the said order, the Applicant has made representation inter-alia
contending that the appellate authority had taken 6 years’ period for
decision of appeal and he ought to have been granted pay and allowances
for the period for which he was out of duty. However, the Government by
its order dated 26t June, 2019 rejected the representation confirming its
earlier order denying pay and allowances to the Applicant for out of

service period.

4. Shri M.D. Lonkar, learned Advocate for the Applicant sought to
assail the correctness of the order passed by the Government denying
pay and allowances for out of service period inter-alia contending that
Government had taken unreasonable time of 6 years for deciding appeal
and had appeal being decided earlier, the Applicant would have been
reinstated much earlier so as to get the benefit of pay and allowances.
He further submits that before passing of any such order of rejection of
pay and allowances for out of service period, an opportunity of hearing
ought to have been given and there being no such opportunity of hearing,

there is breach of principles of natural justice.

5. Per contra, Mrs. K.S. Gaikwad, learned Presenting Officer sought

to support the impugned order contending that the Appellate Authority
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had already taken lenient view by setting aside the order of compulsory
retirement and refusal of pay and allowances for out of service period is

legal on the principle of ‘no work no pay’.

0. While deciding appeal, the Government observed as under :-

AG THWN A Al (5] Vopel Hod 3Melt ddd dit Aet AR detell d JaR 3ucTsl
HOEUA ATHARA e, AEHA 3R e Ad dt ardt Jielt T2 fEsRE It Afgen
HHA-AlN A, Alge HHA-A(2N IRARNTEA dABR 3151 g 20 g BHA A AT
Sae B SRR AT ITRF ABR 3R DR A AR FEAA G Dt 313
BTG GIFTA A 3dl, YAURAERN o Sl IS HASR o HIA! WMUBRIA IRESR 3RV &l el NAR
ARRE RRA™ TR & NHUR! TGAFHBRE 33, &l HIR ABRA ATNARSN @, 6t
Tidfasg el dieiieed dacial SiuRIU g Stctet 3gd dft aEl Atstt =i IRBANTEA
Bostaciel BRY AR gar, ittcteiien atet < Tmist Aatega’ & Ben =it 3o adt suctett Aat
TiEdl & {2121 A gdiat Bl TR AR A 3ME. MG STARTAT 19131 T &0

faaria aan fas=ifesa e 3mitesol it Fneiiewsm! oot 2a 3ug.”

7. Indisputably, after the order passed by Appellate Authority, the
Applicant was reinstated on 31.03.2019 on attaining the age of
superannuation. Furthermore, indisputably, the order passed by
Government as regard confirming finding holding the Applicant guilty for
the charges leveled against him had attained finality. As such, the issue
for consideration is whether the order passed by the Government

rejecting pay and allowances for out of service period is legal and valid.

8. It is the Appellate Authority which while considering appeal
preferred by the Applicant has set aside the order of compulsory
retirement and modified it into lesser punishment of strict warning.
While doing so, the Appellate Authority declined to grant pay and
allowances to the Applicant for the period from the date of compulsory

till reinstatement i.e. out of service period.

9. Though the learned Advocate for the Applicant raised the issue of
principles of natural justice on the point of refusal of pay and allowances
for out of service period, he could not point out any such express
provision of law or rule which stipulates for issuance of prior notice to

the Applicant before passing the order to that effect.
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10. As stated above, indeed, the Appellate Authority while considering
appeal itself has passed the said order, and therefore, the question of
issuance of prior notice to the Applicant did not survive. The Appellate
Authority was empowered to pass any such order as it deems fit in law.
Since Applicant was out of service from the date of compulsory
retirement i.e. from 09.10.2012 to 21.03.2018, the pay and allowances
for the said period was declined. Since Applicant was not on duty, he
was not entitled to pay and allowances for out of service period on the

principle of ‘no work no pay’.

11. True, the Appellate Authority has taken 6 years’ period for deciding
appeal. However, that delay ipso-facto would not confer any right in
favour of the Applicant to claim pay and allowances for the period in
which he was not on duty on the principle of ‘no work no pay’. Apart,
this is not a case where finding holding the Applicant guilty for the
charges has been set aside so as to hold the order of compulsory
retirement bad in law. As stated above, the Appellate Authority has
confirmed the finding recorded by Disciplinary Authority holding the
Applicant guilty, but taking lenient view modified the order of

compulsory retirement and ordered for his reinstatement.

12. No hard and fast rule can be laid down in regard to grant of back-
wages and each case has to be determined on its own facts and grant of
back-wages is not automatic. This is not a case where the Applicant was
unlawfully prevented from discharging his duties, so as to claim back-
wages for out of service period. He was compulsorily retired in view of
positive finding against him for serious misconduct in D.E. The said
finding has been confirmed by Appellate Authority. As such, grant of all
consequential benefits with back-wages cannot be as a matter of course.
If the Applicant held guilty for serious misconduct and compulsorily
retired and the finding is confirmed by Appellate Authority, then grant of
back-wages for out of service period would amount to giving benefit to

the Applicant for his own wrong, which is totally impermissible in law.
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Even where a Government servant is reinstated in service after acquittal
in Criminal Case the acquittal itself would not be ipso-facto enable the
Government servant to claim back-wages. In this behalf, reference be
made to 2004 (1) SCC 121 (Union of India Vs. Jaipal Singh). In that
matter, the Government servant was tried for the offence under Section
302 read with 34 of I.P.C. and convicted by Sessions Court. However, in
appeal, he was acquitted as a consequence thereof came to be reinstated
in service with full back-wages. The order of reinstatement and full pay
and allowances was challenged before the Hon’ble Supreme Court. The
Hon’ble Supreme Court quashed the order of full back-wages with the
finding that State cannot be made liable to pay back-wages for which

State could not avail the services of a Government servant.

13. In this view of the matter, in my considered opinion, the Applicant
is not entitled to pay and allowances for the period on which he was not

on duty.

14. The totality of aforesaid discussion leads me to conclude that the
challenge to the impugned order dated 26t June, 2019 holds no water

and O.A. deserves to be dismissed. Hence, the following order.

ORDER

The Original Application stands dismissed with no order as to

costs.
Sd/-
(A.P. KURHEKAR)
Member-J
Mumbai

Date : 06.07.2021
Dictation taken by :
S.K. Wamanse.
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