IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.773 OF 2012

DISTRICT : SOLAPUR

Chanbasayya Sangayya Sangamath, )
Aged adult, Occ.Nil [Ex-Police Constable], )
Buckle No.78, R/0O. 1/2, Sadar Bazar, )
Opposite Police Line, Solapur. )
Address for Service of Notice : )
Shri B.A. Bandiwadekar, Advocate, having)
Office at 9, “Ramkripa”, Dilip Gupte Marg,)
Mahim (West), Mumbai 400 016. )...Applicants

Versus

1. The Commissioner of Police, )
Solapur City having office )
at Solapur. )

2. The State of Maharashtra, )
Through Additional Chief )
Secretary, Home Department, )
Having Office at Mantralaya, )

)

Mumbai — 400 032. ...Respondents

Shri A.V. Bandiwadekar, Advocate for Applicants.
Shri K.B. Bhise, Presenting Officer for Respondents.

CORAM : RAJIVAGARWAL (VICE-CHAIRMAN)
R.B. MALIK (MEMBER-JUDICIAL)
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DATE : 06.01.2016
PER . R.B. MALIK (MEMBER-JUDICIAL)
JUDGMENT
1. This Original Application (OA) is made by a

dismissed Constable calling into question the order made
by the disciplinary authority being the Commissioner of
Police, Solapur on 7/8.9.2011 which pending OA came to
be confirmed in appeal by the State of Maharashtra in
Home Department on 11.8.2015.

2. We have perused the record and proceedings and
heard Mr. A.V. Bandiwadekar, the learned Advocate for the
Applicant and Mr. K.B. Bhise, the learned Presenting
Officer (PO) for the Respondents.

3. The Applicant was attached to Police
Headquarter, Solapur City during 3 May, 2010 and 4t
May, 2010 when the alleged incident that ultimately was to
snow ball into this matter took place. Doctor Swamy, who
it would appear is a Medical Doctor was allegedly called up
by the Applicant in an inebriated condition pretending to
be P.I. Jarag. It was allegedly mentioned by the Applicant

that in as much as the said Doctor (complainant

hereinafter) was not rendering medical treatment to
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Shiwanand Swamy, his clinic would be forcibly closed.

Ultimately, it would appear that the Applicant was sent for

medical examination and he was found to have consumed

liquor. In fact, on those two days, he had not reported for

duty. The said complainant reported the matter to the

concerned authorities. In due course of time, charge-sheet

came to be issued to the Applicant and the charge in fact

needs to be fully reproduced in Marathi.

“gad AR/ o¢ TTAE T FoWHS A, WA IR A 9157
el SBARAER SRATE FCRATHTN B et Teparaelel fzer A4,

dedt R.03/08/90 a f.o8/08/90 Ah waaER sENfEEu
Jeger giat. ged featies 0w/08/90 Asht Belearer sEnfigau feTs
AT, 3NUY QA NG A TSl BIAG el S, el Aien Farss
BleER % U it ool A sig agwa Rase @El am
vAsEEE feede @ da A, qan qaren de wEat sieht vt e,
TRAEd 8. el AR qufe feugg At Q. am aten Reen aaw
3tetten Atemeliaet gesten fisngg st Q. ot A Ak s, gt
HENeh Ade B S Dl AR adet & ieeia 3oty TSR SR,
A Tl GOEe Uei ke Rrdia aen digash 31;{-[
STEHIGRAAER Qicit Feret uferen Afet stett 3R, o

dFel URY Bd IR SIEEER TR MeEIlat qFe adar 2
AR a ASTEEERUTMR 3R D qFal dims qet (Rrent a sife)
forrat 9%y Tefiet vt 3 3ed Rigtw umt v 3EE.

(BereRm@ 2uHar)
UleliA YT g 203"



4. Pertinently, read in any manner that even the
Respondents would have it read, all that, the charge
mentioned was that the Applicant called up the
complainant in an inebriated state in the name of P.L
Jarag and threatened him that he was not treating one
Shiwanand Swamy of HIV. He was called to the Police
Station and he was found to be under the influence of
liquor. That was a conduct unbecoming of the disciplinary
uniformed service and it had lowered the image of the

Police establishment.

S. Very pertinently and quite significantly, there
was not even a remote mention of the fact of Applicant’s
past record of 36 infractions and punishments, etc. Had
that been there, then obviously, the Applicant would have
got an opportunity to explain his side of the picture. In
that sense, that would have been a crucial incriminating
factor and no finding adverse to the Applicant could have
been based on those aspects of the matter, which were not
the subject matter of the charge. We must repeat that this
is a significant aspect of the matter and truism of this
observation shall become clearer and more explicit as the

discussion Progresses. y /\ '

N

=/




0. The Senior Police Inspector, Solapur was
appointed as Enquiring Officer (E.O). His report was
submitted which held the Applicant guilty of the charge
leveled against the Applicant. The EO analyzed the charge
into three broad aspects. The first was the unauthorized
absence which let it be mentioned here itself was
mentioned only as a statement of fact and not as an
accusation in the charge-sheet. The second was about the
telephone call made to the Applicant in an inebriated
condition and the third one that when the Applicant was
called, he was under the influence of drink. Eight
witnesses were examined. In fact, it would appear that a
few of them did not appear to have given the statements.
Whatever is traditionally in procedural law is called
examination in chief was already recorded and only the
cross examination was allowed before the EO. In Para 8 of
the report of the EO in Clause Marathi (%), it was
apparently held relying on the medical evidence that
although alcohol was found in the blood of the Applicant,
its quantity was negligible, and therefore, he was not under
the influence of liquor. The conclusions (Bwr=) of the EO

needs to be reproduced in Marathi.

“ RorA:- Fer 2 f.03/08/2090 3uf R.o/08/2090 = A
feael waemR Enfigaun SwEer A @ ®=n FTwE i R
08/08/2090 Asht Aiar AAEA FHID QUESEYSE0E, A@Hal =1, st




PR TiE ABHD QUANYIICCY TRR el DRI HBel
FudiEmsiel YeEara aid A 3@, WY eWRR Al e g
Bael HEl 3R e Rell Al 3PR A AEEa ASEA HUGTDS
YPIElT DA AR A THG] b G, W Sl TEH T HIER
Zia aaifl sro AR i Age LFE Rell e sreRd TG et
3R, AR Aleh FEAS W2le Betetl Gt A1 A LMElet e AT
FIR QdY/o¢ ToEHs Al AR A ARE FHRUA A 3ol st
Rrera 3a sEd.

7. It is very clear that the report of the EO was that
it was not established that the conversation that the
Applicant had with the complainant was threatening in
nature because of the absence of evidence from mobile
company, but the EO was convinced that the Applicant
called up the complainant in the name of P.I. Jarag and
that he was under the influence of drink and was therefore

liable to be punished.

8. The disciplinary authority issued a show cause
notice on 4.7.2011 asking the Applicant to show cause as
to why he should not be dismissed from service (Exh. ‘E,
Page 46 of the paper book). Now, in unnumbered Para Sin
Marathi, the said notice mentioned inter-alia that the said
authority had closely examined the documents and was

convinced that the charge was proved indisputably and

that he was in agreement with the conclusions of the EO
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and so saying the proposed punishment was set out.
Quite pertinently, there is not even a word with regard to
the evaluation of the material which led the disciplinary
authority to concur with the EO. If he agreed with the EC
in its entirety, then it was significant that the EO had held
the Applicant not guilty on certain aspects of the charge

which has already been discussed earlier.

9. The Applicant responded to the show cause
notice by a closely typed reply in English running into-14
pages.

10. The disciplinary authority then made the first of
the 2 impugned orders (Exh. ‘A’, Page 25 of the P.B.}.
Some initial Paragraphs referred to the facts which have
already been referred above. There is again no discussion
| with regard to the evidence in this particular DE and then
2 Paragraphs in fact sum-up the conclusions and the set of
mind that resulted into those conclusions. They. (in

Marathi) need to be reproduced.

““BIRER Wi/ ¢ HoHe, Al At U Fetexl BRA TR AR
feeties 9€/0¢ /2099 At ifidea weR B IR, =ik FR hetell
T TS T Dolgds auEh B, e s g
FATEEADRS @, il smee FetfRa awvaydl =isn gegt delt 2vam
TRIBIEAIGE JAST AT aties 03/0]/2099 Ash Awfwana A,
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eIt FEARATEN ASA el F1 HRoAT ettt et 3@, BIIR A
AaiieiE cid Bip R, & IR W, 438, At ddere 3qE
20, U awiAE s AqAER datt Bl el 3w SMEA .
Fia T AABAH 3R A gt el IRRA AP a S BIEN
I sl TR BIEL 30 B STt 3 SR 3.

T 20000 AL THA HAWILE B Jieres TACAE AR Fiez
e Aot auieddtl Hes AR 3aa g, Uad IR i FHidd
HoAE e TSl A8, HULIR Al Ubeda 3§ Riant g & b
TS FEUR TR A JURTAEA UfADIA 3. HAERE HHN
Do ez TR R, T AB-TEN GFD I B AW ofedR
FTHAE R, aFY SEima R A Roeh M. BIWR 8
3renfipd SREeR IETAE AR R, YO TV BIRIR
el FeBR AT DA B A IeAA B PIWR Al fawi
Aepelize Td Faad Fror dacen s fafget sug e =
FRTER BURE g2 3ufed w0 Breds E. TERER 31 S K.
Bl RicbAleT T a 2. el ot A A glell R
e TR DA 3R PhA: SN MR, FEUS el TEIN A WSk
TRAE, A AR T s @iet | a9 Ao FE.
mmaﬁamgmmmsmammm
TrEEl AT TR DAl R1all BER oA A R dete
3R a aH1 3R TR B 3R,

11. It is very clear that the disciplinary authority has
drawn very heavily on the past conduct of the Applicant,
36 punishments, etc. and a “habit” of the Applicant to
remain absent. Somewhat curiously exception is

apparently taken to the show cause notice in Marathi being a5




responded in English, which according to the disciplinary

authority was a pointless excuse.

12. As already mentioned above, when this OA was
brought, the appeal was pending and it came to be decided
when this OA was in fact Part Heard and it was decided
against the Applicant. The OA was amended to incorporate
the ground on which the appellate order was also assailed.
It needs to be noted here that the Applicant adopted a
defence which is almost always adopted by an accused of
an offence in prohibition matter in the Courts that the
detection of alcohol in the blood could also be on account
of consumption of certain medicine like Benadryl in excess
quantity. This fact has been also set out in the appellate
order. In drawing the conclusions, it mentions something
which is not clearly mentioned either by the EO or by the
disciplinary authority and that was the so called fact of
calls having been proved. It was specifically recorded that
the EO held that the absence of call recording would go to
sow that the nature of the conversation in the context of
threat, etc. was not proved, but the calls per-se had been
proved and then a reference was made to the order of the
disciplinary authority about the past conduct of the
Applicant.
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13. It would be very clear from the above discussion
that» the disciplinary authority based himself in good
measure on the subject matter which was not there in the
charge at all. We are at a loss to appreciate as to what was
so necessary for the disciplinary authority to get piqued or
irritated by the language issue. We do not wish to mention
anything more, but then this much must be said that such
an approach from an extremely senior and respected Police
authority leaves not a particularly good taste in the judicial
mouth and at the same time, it gives a kind of index to the
mind that accompanied the formulation of opinion of the

disciplinary authority.

14. Now, at this stage, we may also mention that we
are exercising jurisdiction of judicial review of
administrative action and there are jurisdictional
limitations. We do not exercise the appellate jurisdiction in
which case, the appellate authority is clothed with all the
powers that the authority below is invested with and there
the appellate authority can do and undo whatever the
authority below could do. Here, we have to remain
concerned more with the process of reaching conclusion
rather than the conclusion itself. If the conclusion is
based on at least some incriminating evidence, then the

judicial forum exercising the power of judicial review would

e &%o ’
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not just for the asking intervene much less interfere with
the impugned orders. Just because another view on the
same material is possible, the judicial forum will not
substitute its own conclusions for the conclusions in the
impugned order. The strict procedure as prescribed
statutorily for the criminal trial or even the trial of Civil
Suit will not apply, but again the procedure adopted by the
authorities below should not be arbitrary and unjust. It is
a matter of Central importance that the delinquent must
receive a treatment wholly consistent with the principles of
natural justice. The procedure should also be informed
thereby. The standard of proof in a DE is not a proof
beyond reasonable doubt, but it is preponderance of
probability. Now, having said all that, it still must be
found that the process reaching up to the conclusion
against the delinquent was there and the impugned orders
manifest the mind-set which is informed by justice and
fully in consonance with the standard of a reasonable
person. Therefore, it will not be sufficient for the
Respondents to claim all by themselves that there was
incriminating evidence. The Tribunal must find that it was
incriminating and thereafter the sufficiency thereof is
something that the Tribunal would not lightly interfere
with when the authorities below have adopted a view which

is reasonable on evidence such as it is. Therefore, it is

AR
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equally true that the orders impugned must answer these
basic requirements. If, however, it appears that the
findings on which the ultimate administrative punishment
is handed out were such for which there was no charge at
all and it took the delinquent by surprise and it would
always take by surprise any objective minded third party or
umpire like this Tribunal, then of course such an order
could claim no immunity from intervention and even

interference.

15. This OA, in our opinion, for the reasons already
mentioned above, is one such instance where the
impugned orders suffer from all the vices that they should
not have been suffering from. It has already been observed
above that the basis of the order of the disciplinary and
appellate authorities ultimately turned out to be the past
allegedly tainted record. The Applicant was never made
aware that his past would haunt him without anything in
black and white being handed over to him for him to
respond. There cannot be any other illustration of an

absolutely unsustainable order than this one.

16. Even in so far as the allegations against the

Applicant are concerned, the EO has made it clear as to on

what momentous aspects, he did not hold the Applicant —_ &
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guilty. But yet the disciplinary authorities and the
appellate authority have moved as if in a trance and did
something which is untenable. No doubt, this Tribunal in
the jurisdiction of judicial review of administrative action,
does not scrutinize the evidence as does an appellate
authority, but to err on the other extreme and take
everything that is dished out and endorse it will surely
amount to rank abdication of judicial duties. We need not
closely read the statements of each and every witness
examined by the EO, but as far as the complainant’s
statement is concerned, we may deal therewith within our
jurisdiction above discussed. It appears quite clearly that
he had even after the complaint made it clear on the same
day that he had nothing to say against the Applicant
(Question 3, Page 103). In answer to Question No.8, it was
somewhat generally asked, if it appeared to him that the
Applicant had consumed alcohol and his answer was in
the affirmative. When he was asked as to what was the
time when this happened, he mentioned that it was at 2.30
p.m. He admitted that if an excess quantity of a particular
medicine was consumed alcohol could be detected in the
blood of the person concerned. When he was questioned
as to on what basis he said that the Applicant’s behaviour
was improper, his answer was that he was giving emphasis

on words while talking. Now, the evidence also tends to




14

suggest that he was got medically examined after some
delay. Therefore, taking a general view of the matter, we
quite clearly find that even for the purpose of a DE, there
was a better alternative conclusion possible of
consumption of some medicine. But even if we were to
presume that the Applicant had consumed alcohol, in the
first place, we find that the charge will have to be
understood in its proper perspective and context. We do
not examine the matter regarding the language and import
of the charge in the manner a Court of competent criminal
jurisdiction does, but even then, again to err on the other
extreme will be unacceptable. Therefore, the charge did
not envelope within itself, the sole accusation of he having
been found drunk while duty or while in Police Station
because on those two days, he did not report for duty.
Now, no doubt, it was mentioned that he was
unauthorizedly absent on those days and may be for that
he would be liable for a minor penalty, but then the charge
was not simplicitor of consumption of alcohol. The charge
will have to be read as a whole preferring substance to the

form.

17. Now, in view of the foregoing, even within the
confines of our jurisdiction, we are quite clearly of the view

that the authorities below acted in the manner which was
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highly unjust and not at all in keeping with the principles
of natural justice, and therefore, their actions manifested
by the orders impugned herein are totally susceptible to
the interference of this Tribunal, howsoever circumscribed

it might be.

18. Now, whatever may have been the state of the
case of the Respondents, it is very clear that punishment
handed out is totally disproportionate to whatever may
have been there on record. In fact, we are very
categorically of the view that at the most a slap on the
wrist viz. censure, etc. would have been sufficient for the
infraction of unauthorized absence and nothing more, but
for some reasons which are obscure, the authorities ended
up inflicting on the Applicant the maximum penalty on all
count, therefore, the impugned orders are liable to be
substantially modified. Shri Bandiwadekar, the learned
Advocate referred us to our own judgment in OA 1/2013
(Shri Saibaba Shivaji Jadhav Vs. The Commandant & 2
others, dated 20.4.2015).

19. Both the orders herein impugned are
substantially modified. It is held that except for a very
minor infraction as mentioned hereinabove, no accusation
could be established against the Applicant. The order

AN
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imposing the punishment of dismissal from service is
hereby quashed and set aside. The matter is remitted back
to the disciplinary authority with a direction to consider
the case of the Applicant only for a minor penalty like the
one hereinabove indicated. The Applicant be reinstated in
service with continuity of service and all service benefits,
save and except, the back-wages till the period of
reinstatement. The compliance be made within four weeks
from today. The Original Application is accordingly

substantially allowed with no order as to costs.

~

Sd/- Sd/-
(R.B. Malik) ¢ ~!" ' (Rajiv Agarwal)"
Member-J Vice-Chairman
06.01.2016 06.01.2016

Mumbai
Date : 06.01.2016
Dictation taken by :

S.K. Wamanse.
E:\SANJAY WAMANSE\JUDGMENTS\2016\0.A.773 12.w.1.2016.doc



Ankush.Bharmal
Text Box
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