
 
IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL 

MUMBAI 

 
ORIGINAL APPLICATION NO.768 OF 2021 

 
DISTRICT : NASHIK 

 
Shri Jayram Murlidhar Gawali.   ) 

 Age : 45 Yrs., Working as Head Master  ) 

(Primary) Government Ashram School,  ) 

Inambari, Tal. Peth, District : Nashik and  ) 

R/at A/P. Karanjali, Tal. Peth,   ) 

District : Nashik.      )...Applicant 

 
                     Versus 
 
The Additional Commissioner,   ) 

Tribal Development, Nashik.    )…Respondent 

 

Mr. Arvind V. Bandiwadekar, Advocate for Applicant. 

Mrs. K.S. Gaikwad, Presenting Officer for Respondent. 
 
 
CORAM       :    SHRI A.P. KURHEKAR, MEMBER-J 

                                    

DATE          :    11.10.2021 

 
JUDGMENT 

 

 
1. Heard Shri A.V. Bandiwadekar, learned Advocate for the Applicant 

and Mrs. K.S. Gaikwad, learned Presenting Officer finally at the stage of 

admission.   

 

2.  The issue posed for consideration in the present O.A. is whether 

the impugned order dated 06.09.2021 is legal and valid and the answer 

is in emphatic negative for the reasons to follow. 
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3. The Applicant is serving as Head Master (Primary), Government 

Ashram School and by order dated 30.05.2019, he was transferred from 

Government Ashram School, Mohol, Tal.: Peth, District Nashik to 

Government Ashram School, Inambari, Tal.: Peth, District Nashik.  He 

being Group ‘C’ employee is entitled to three years’ normal tenure in 

terms of provisions of ‘Maharashtra Government Servants Regulation of 

Transfers and Prevention of Delay in Discharge of Official Duties Act, 

2005 (hereinafter referred to as ‘Transfer Act 2005’ for brevity).  However, 

the Respondents transferred the Applicant mid-term and mid-tenure by 

order dated 06.09.2021 on the ground of complaints against him.  The 

Applicant has, therefore, challenged this transfer order in the present 

O.A.  Admittedly, nobody is posted on the post of Applicant and the post 

is still vacant.  

 

4. This O.A. has been filed on 04.10.2021 but on request of learned 

P.O, time was granted to take instructions from the Respondents and to 

file Affidavit-in-reply, so as to consider the issue of interim relief claimed 

by the learned Advocate for the Applicant.  

 

5. Today, the learned P.O. has tendered the Affidavit-in-reply along 

with annexures and submitted that instead of considering interim relief, 

the O.A. be heard finally.  

 

6. The learned Advocate for the Applicant has challenged the 

impugned transfer order inter-alia contending that it being mid-term and 

mid-tenure transfer, in absence of compliance of Section 4(5) of ‘Transfer 

Act 2005’ as well as in absence of vetting of the proposal of transfer by 

Civil Services Board (CSB), it is unsustainable in law.    

 

7. Whereas, the learned P.O. tried to contend that there were serious 

complaints against the Applicant, and therefore, with the approval of 

Commissioner, Tribal Development, the impugned transfer order is 

issued.  She has invited attention to the complaints made by Villagers 
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against the Applicant, which are at Page Nos.25 and 28 of P.B.  However, 

as regard recommendation of CSB, the learned P.O. fairly concedes that 

it was not placed before the said authority. 

 

8. True, the transfer is an incidence of service and a Government 

servant cannot ask for a particular place or posting as of right for a 

particular period. However, now the transfer of Government servants are 

governed the provisions of ‘Transfer Act 2005’ and it is not left to the 

whims or caprice of the executives.  If transfer order is found in 

contravention of express provisions of law, then it is liable to be quashed.    

 

9. Thus, admittedly, the Applicant has not completed his normal 

tenure, and therefore, the impugned transfer order dated 06.09.2021 is 

mid-term and mid-tenure transfer order which necessitates compliance 

of Section 4(5) of ‘Transfer Act 2005’.   

 

10. Section 4(5) of ‘Transfer Act 2005’ is as under :- 

 

 4(5) Notwithstanding anything contained in section 3 or this section, 

the competent authority may, in special cases, after recording reasons in 
writing and with the prior approval of immediately superior Competent 
Transferring Authority mentioned in the table of section 6, transfer a 
Government servant before completion of his tenure of post. 

 

11. As per Section 6 of ‘Transfer Act 2005’, the Heads of the 

Departments are competent transferring authorities for all non-gazetted 

employees in Group ‘B’ and ‘C’ for general transfers.  Apart, as per 

Section 7 of ‘Transfer Act 2005’, every Administrative Department of 

Mantralaya shall for the purpose of this Act prepare and publish list of 

Heads of the Departments and Regional Heads of the Department and 

notify the competent authority to make transfers within their jurisdiction 

for the purpose of ‘Transfer Act 2005’.     

 

12. Now turning to the reply, true, the villagers seems to have made 

complaints to Commissioner, Tribal Development, Nashik on 19.07.2021 
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and 31.08.2021 alleging that Applicant is misusing his authority.  He is 

allegedly indulging in several illegal activities.  The allegations made in 

the complaint dated 19.07.2021 are as under :- 

 

“ojhy fo”A;kuqlkj fouarhiwoZd dGow bfPNrksa dh] vkEgh [Akyhy lg;k dj.Akjs ekSts bukeckjh o ifjljkrhy 
xzkeLFA] inkf/Adkjh] ljiap] iksfyl ikVhy] rk- isB] ft- ukf’Ad lanfHAZ; dzekad 01 uqlkj Jh- ts-,e-xkSjh gs 
‘Akldh; ek/;fed vkJe’AkGk bukeckjh] rk-isB] ft-ukf’Ad ;sFAs izkFAfed eq[;k/;kid inh lu 2018  
e/;s gtj >kys- izkFAfed f’A{Adkae/Awu brj f’A{Ad izkFAfed eq[ ;k/;kid inklkBh ik=] lsokts”B vlwugh  
lnj blekus vkfFAZd nsok.A&?Asok.A d#u gs in feGowu R;kpk v;ksX; izdkjs Eg.Atsp ‘AkGsrhy  efgyk 
deZpk&;kaph] fon;kFAhZuha’Ah vf’yy orZu R;kpcjkscj ‘AkGsrhy deZpk&;kauk djatkGh ;k R;kaP;k eqGxkoh 
?Ajdke] ‘AsrdkeklkBh okij d#u ?Asrkr- ts deZpkjh R;kaps ,sdr ukgh R;kauk iz’Aklukpk /Akd] nenkVh 
djrkr-  rlsp lnj ble gk ;kiwohZ vkiY;k dk;kZy;kdMwu fuyafcr lq/nk >kysyk vlwu] lkodkjhpk /Aank 
djrks- R;kps ‘Akys; dkedktkr y{A ulrs-  ‘Akys; osGsr iksfyl LVs’Au o dksVZdpsjhps dkes djhr vlwu-   
ln;fLFArhr QDr ‘AkGsr lgh dj.;klkBhp ;sr vlrks] xzkeLFAka’Ah o inkf/Adk&;ka’Ah vlH; orZu djrks-  
 

T;s”B jkstankjh deZpkjh ;kauk Mkoywu R;kaP;k ethZrhy xk;dokM ;kauk jkstankjhus deZpkjh Eg.Awu 
dkekoj ?Asrys vlwu] ts”B jkstankjh deZpk&;kaps osru chy dk<.;klkBh 20]000@& #i;kaph ekx.Ah dsyh 
gksrh-  jDde fnyh ukgh Eg.Awu e thZrhy yksdkauk dkekoj ?Asrysys vkgs-” 

 

13. It appears that, in view of complaints, the Commissioner had taken 

cognizance but the transfer order is bad in law since admittedly, it is not 

placed before the CSB as mandated by Hon’ble Supreme Court in (2013) 

15 SCC 732 (T.S.R. Subramanian and Ors. Vs. Union of India & 

Ors.). As such, non-placing the matter before CSB is fatal for 

sustainability of transfer order.   

 

14. Apart, there is no approval for such mid-term and mid-tenure 

transfer from higher competent transferring authority, as mandated 

under Section 6 read with Section 4(5) of ‘Transfer Act 2005’.  

Interestingly, in Affidavit-in-reply, in Para No.21, it is stated that the 

Commissioner, Tribal Development is the Head of Department and as 

Head of the Department, he has given approval to the transfer.  As such, 

the Head of the Department who is competent for general transfer has 

issued the impugned mid-term and mid-tenure transfer without approval 

of next competent transferring authority as required in law as mentioned 

in Table below Section 6 of ‘Transfer Act 2005’.   It is nowhere the case of 

Respondents that powers of highest competent authority as 

contemplated under Section 6 are delegated to Commissioner, Tribal 
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Development, Nashik. Indeed, as per Affidavit-in-reply, the 

Commissioner, Tribal Development, Nashik is the Head of Department.  

It is thus explicit that Commissioner is the only Head of the Department 

empowered for general transfer orders and he has no authority in law for 

mid-term and mid-tenure transfer.   

 

15. The totality of aforesaid discussion leads me to sum-up that the 

impugned transfer order is in blatant contravention of provisions of 

‘Transfer Act 2005’ as well as bad in law for want of approval of Civil 

Services Board.  The impugned transfer order is, therefore, liable to be 

quashed.  Hence, the following order.  

 

     O R D E R 

 

(A) The Original Application is allowed. 

(B) The impugned transfer order dated 06.09.2021 is hereby 

quashed and set aside.  

(C) The Respondents are directed to repost the Applicant on the 

post he is transferred from within two weeks from today.  

(D) No order as to costs.   

            
        Sd/- 

       (A.P. KURHEKAR)        
                      Member-J 
                  
     
Mumbai   
Date :  11.10.2021         
Dictation taken by : 
S.K. Wamanse. 
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