IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.666 OF 2019

DISTRICT : MUMBAI

Shri Sanjay Pandurang Hadake. )
Age : 59 Yrs., Occu.: Retired Desk Officer, )
R/o. Govt. Colony, B-101/4, Bandra (E), )
Mumbai - 400 051. )...Applicant

Versus

1. The State of Maharashtra.
Through Deputy Secretary,
Revenue & Forest Department,
Mantralaya, Mumbai — 400 032.

2. The Executive Engineer.
North Mumbai, PWD Department,
Dadabhai Navroji Marg, Andheri (E),
Mumbai - 400 058.

~— — — —

3. The State of Maharashtra. )
Through the Secretary, G.A.D, )
Madam Cama Road, Hutatma )

).

Rajguru Chowk, Mumbai — 400 032.)...Respondents

Mr. R.M. Kolge, Advocate for Applicant.
Mrs. A.B. Kololgi, Presenting Officer for Respondents.

CORAM : SHRI A.P. KURHEKAR, MEMBER-J
DATE : 01.12.2020
JUDGMENT
1. The challenge is to the impugned communication dated

04.05.2018, 08.10.2018 and 29.01.2019 whereby Respondents sought to
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recover penal charges amounting to Rs.4,38,125/- for alleged
unauthorized occupation of service quarter allotted to the Applicant

during the tenure of service.

2. The Applicant was working as Desk Officer in Revenue & Forest
Department, Mantralaya, State of Maharashtra, Mumbai and stands
retired on 31.07.2016. However, he was re-employed as Coordination
Officer, Revenue & Forest Department for one year from 01.10.2016 to
30.09.2017 and the same was extended for another three months from
01.10.2017 to 31.12.2017 by order dated 27th September, 2017. He was
again given extension for three months i.e. from 10.01.2018 to
31.03.2018 by order dated 02.02.2018. In view of re-employment, the
Applicant continued the possession over service quarter at Bandra which
was allotted to him during the tenure of service. Thus, ultimately, his
re-employment tenure came to an end on 31.03.2018 and accordingly,
he immediately vacated the service quarter on 31.03.2018. After his
retirement, the Respondents issued orders dated 04.05.2018,
08.10.2018 and 29.01.2019 informing the Applicant that he is liable to
pay penal rent for unauthorized occupation of service quarter quantified
at Rs.4,47,500/-. As the Applicant had deposited total license fee of
Rs.11,250/-, he was informed to pay the remaining amount of
Rs.4,38,125/-. These communications for recovery of Rs.4,38,125/- is
challenged by the Applicant in the present O.A.

3. The Respondent No.2 resisted the O.A. by filing Affidavit-in-reply
contending that after retirement from regular service, the Applicant was
not entitled to continue the service quarter during the period of
employment on contractual basis, and therefore, liable to pay penal
charges contending that the subsequent occupation of the Applicant was

unauthorized.

4. Indisputably, the Applicant retired on 31.05.2016 and he was
entitled to retain service quarter for next three months. Admittedly,

before he vacates the quarter, he was re-employed in the Department



3 0.A.666/2019

initially for the period of one year which was extended by another three
months’ twice. = Thus, his total re-employment period was from

01.10.2016 to 31.03.2018.

5. Material to note that while re-appointing and giving extension to
the Applicant, by order dated 27th September, 2017, the Government in
Para No.5 of the order stated that the Applicant would be liable only to
pay license fee only for the quarter during the period of his re-
employment in terms of G.R. dated 15.02.1995 and the same should be
recovered from him. Para No.5 of appointment order to that effect is

material, which is as follows :-

“TEEea uanAe fastome ate oot . ftldlE-9¢R3/U.5.3¢/R3 /a3, .99.02.9]R Aot uldwee
FA(D (9 FAR DI ARG ST Yeeh R TAEER TrIad deteall 3Uew-Tbse aJq
AA. s.ZED TiEEEd AFISA @ aat [e101, QA Fota At ;. @™ 095 /4.5.993/31@9-9, [&.09.

90.2096 A AR FUiEa DR HaRRRIEE 3ot e AGR A FORIgAR =i el e
A TR AF. AR AR FrolElid Rgdiiast $.0 ANA RIDFAR $N.FEDd Aten yaR Fgadzn
fGAiepURE FRAEER 3Rcel SEEl e =il Alfded TRAHS (Ias) A aPel Hael Asied
06 AT BRUATEN BRIAE B0 A,

6. Admittedly, the Applicant had deposited license fee of Rs.9,375/-
on 05.10.2017 and again deposited Rs.1,875/- on 15.03.2018, total
Rs.11,250/- with the Department. However, the Respondents by
impugned communication sought to contend that the possession of the
Applicant over service quarter was unauthorized, and therefore, he was

liable to pay penal charges quantified Rs.4,38,125/- was sought.

7. In view of above, the question posed for consideration whether the
Applicant’s occupation over service quarter during the period of his re-
employment can be termed unauthorized occupation rendering him
liable to pay penal charges and in my considered opinion, the answer is

in negative.

8. When a person in Government service is re-appointed, his terms

and conditions about his pay and other benefits are required to be
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specified by the employer, so that the person re-employed is put to notice
about his obligation, liability, etc. In the present matter, we are
concerned with the liability of the Applicant to pay penal charges for
continuing service quarter. This being the position, it was incumbent on
the part of Respondents to clarify about the vacation of quarter or
liability to pay penal rent, if any, while re-appointing the Applicant.
However, admittedly, no such document stipulating such condition that
the Applicant will have to vacate service quarter and would be liable for
penal charges is forthcoming. On the contrary, in re-employment order
dated 27th September, 2017, the Government had stated that the
Applicant will be liable to pay license fee only for the occupation of
service quarter, as stated above. Suffice to say, the re-employment
order dated 27th September, 2017 is totally silent about the liability of
the Applicant to vacate service and failing which will be liable to pay
penal interest. This being the position, now the Government cannot be
allowed to change their stand to the detriment of the Applicant.
Otherwise, it would amount to alteration of material, terms and

conditions of the appointment order.

9. In so far as G.R. dated 15.02.1995 as referred in re-employment
order dated 27th September, 2017 which speaks about the liability to pay
license fee only is concerned, the Applicant had obtained information
from the Government under R.T.I. Act about the efficacy and validity of
G.R. dated 15.02.1995. The Public Information Officer by his letter
dated 05.06.2018 informed the Applicant that the G.R. dated 15.02.1995
is not superseded fully. He was further informed that at present the
terms and conditions of persons re-appointed are governed by G.R. dated

17.12.2016.

10. At this juncture, it would be apposite to refer G.R. dated
15.02.1995 which inter-alia provides for liability of a person re-employed
to pay only service charges for continuation of service quarter. Para No.7

of G.R. dated 15.02.1005 is material, which is as follows :-
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“o. AR AR FON-T SN FHRR U AAUE DA d FHRR Hlet@eld dl AfeBR
AR AT BA SRACARA RNAEZH FIIAGHAR SN e I HRoAd Aset.””

11. Nothing is produced by the Respondents to show that the G.R.
dated 15.02.1995 has lost its efficacy and revoked by the Government.
Thus, in view of specific stipulation in Para No.5 of re-employment order
dated 27th September, 2017 coupled with Clause 7 of G.R. dated
15.02.1995, the Respondents cannot be allowed to deviate from the
terms and conditions mentioned in re-employment order dated 27th

September, 2017 and to claim penal charges.

12. Futile attempt was made by the learned P.O. that in terms of G.R.
dated 17.12.2016 which governs the terms and conditions of re-
employment, the remuneration paid to the Applicant was inclusive of
H.R.A, and therefore, the Applicant is liable to pay penal rent. In the
first place, there is no whisper or stipulation in G.R. dated 17.12.2016
that in case re-employed person continued the possession of service
quarter, he would be liable to pay penal charges. The perusal of G.R.
dated 17.12.2016 reveals that the remuneration paid to the re-appointed
employee was to be determined considering his pension, etc. Clause

No.2 of G.R. relied by the learned P.O. is as follows :-

“oi - 3aa RLGAR fHfdaa gon- e mRsfAsEn < SRdla St 8% sl RARTA THHRA
WaHA “Trar Hel, Y el 3 GRedsht et A A MWt ufg R 3. AR IaHH
frgaa wvEEn SfEER/HHaR! Al BRI, HRIGAA, e GRidvaa steicen Aeigfaen 3.aeh

13. True, as per Clause 2 of G.R. dated 17.12.2016, the remuneration
paid to the Applicant was inclusive of H.R.A, T.A, Telephone Allowance,
etc. and it was the appointment on purely contract basis and the
remuneration was inclusive of all perks. However, this Clause 2 cannot
be construed to hold that the Applicant was liable to pay penal charges,
particularly in the light of Government’s own stand in re-employment
order dated 27th September, 2017 that the Applicant would be entitled to

pay license fee only and not more than it.
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14. Needless to mention that the penal charges has to be levied where
a Government servant continued the possession over staff quarter
unauthorizedly. The Applicant stands retired on 31.07.2016 and within
three months, he was re-employed in the same Department on
contractual basis. While appointing him on contractual basis, it was
made clear in the re-employment order itself that he would be liable to
pay license fee only. It is on the basis of this re-employment order dated
27th September, 2017, the Applicant continued the possession over the
service quarter and paid license fee. It is after the completion of re-
employment tenure only, the Respondents raised the issue of liability of
the Applicant to pay the penal charges. During the period of re-
employment, not a single notice or letter was given to the Applicant
informing him that the condition stipulated in re-employment order
dated 27th September, 2017 that he will be liable to pay license fee only

is incorrect.

15. Suffice to say, once the Government made it clear that the
Applicant will be liable to pay license fee only in terms of G.R. dated
15.02.1995 subject to which the Applicant accepted the re-employment,
subsequently the Government cannot be allowed to retract from the
terms and conditions mentioned in the re-employment order and to
deviate from it to the detriment of the Applicant. In other words, the
Government is estopped from raising any such issue and principle of
promissory estoppel embodied in Section 115 of ‘Evidence Act’ would

apply with full force and vigor.

16. Suffice to say, once the Government itself made it clear and admit
that the liability of the Applicant would be restricted to pay license fee
only, the occupation of the Applicant over service quarter by no stretch of
imagination can be termed unauthorized occupation much less inviting
liability to pay penal charges. Needless to mention, penal charges can be
levied only in case of unauthorized occupation of service quarter and in

the present situation, the occupation of the Applicant over service
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quarter cannot be termed unauthorize inviting liability to pay penal

charges.

17. Furthermore, as rightly pointed out by the learned Advocate for the
Applicant that the Applicant is subject to discrimination, which is
violative of Article 14 of the Constitution of India. The Government by
order dated 17.12.2017 had given re-employment to one Shri Nandlal
Kalke, who as working in Law & Judiciary Department and for the period
of one year, he was allowed to continue service quarter on the payment of
license fee only. Another instance is also seen from the Government
order dated 17.12.2018 which is tendered by the learned Advocate for
the Applicant and taken on record during the course of hearing and
marked by letter X’. It shows that the Government had re-employed one
Shri Kiran Kurandkar on re-employment and allowed him to continue
service quarter on payment of license fee only. Whereas, in the matter of
Applicant, the Respondents adopted discriminatory treatment which
indeed totally unsustainable in view of specific stipulation in re-
employment order restricting the liability of the Applicant to pay license

fee only.

18. The totality of aforesaid discussion leads me to conclude that the
impugned communication charging penal interest is totally arbitrary,
harsh, iniquitous, illegal and deserves to be quashed. The Applicant is
unnecessarily dragged to the litigation by the Respondents in which he
succeeds, and therefore, the O.A. deserves to be allowed with costs, as
the Applicant is required to be compensated by imposing costs on the

Respondents. Hence, I proceed to pass the following order.
ORDER
(A)  The Original Application is allowed.

(B) The impugned orders dated 04.05.2018, 08.10.2018 and
29.01.2019 are hereby quashed and set aside.
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(C) The Respondents do pay cost of Rs.20,000/- to the
Applicant.

Sd/-

(A.P. KURHEKAR)
Member-J

Mumbai

Date : 01.12.2020
Dictation taken by :
S.K. Wamanse.
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