IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.660 OF 2020

DISTRICT : SANGLI

Shri Pramod Anandrao Jadhav. )
Age : 35 Yrs., Working as Clerk-cum- )
Typist, Irrigation Department and residing )
at Sandgewadi, Tal.: Palus, )
District : Sangli. )...Applicant

Versus

1. The State of Maharashtra.
Through Principal Secretary,
Water Resources Department,
Mantralaya, Mumbai — 400 032.

~— — — —

2. Superintending Engineer.
Sangli Irrigation Circle, Warnali
Vasahat, Vishrambag,

Sangli — 416 415.

~— — — —

3. Executive Engineer.
Sangli Irrigation Division, Sangli. )...Respondents

Mrs. Punam Mahajan, Advocate for Applicant.

Mr. A.J. Chougule, Presenting Officer for Respondents.

CORAM : SHRI A.P. KURHEKAR, MEMBER-J

DATE ¢ 11.02.2021

JUDGMENT

1. The Applicant has challenged the order dated 05.10.2020 whereby

he was deputed/transferred from Sub-Division Office, Ashta, District
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Sangli to Sub-Division Office, Jat, District : Sangli, invoking jurisdiction
of this Tribunal under Section 19 of the Administrative Tribunals Act,

1985.

2. Shortly stated facts giving rise to this application are as under :-

The Applicant is serving in the cadre of Clerk-cum-Typist. By
order dated 05.06.2018, he was transferred from Islampur and posted in
Sub-Division Office in Irrigation Sub-Division, Ashta. He being Group C’
employee claims to be entitled for 6 years’ tenure at the post in terms of
Section 3 of ‘Maharashtra Government Servants Regulation of Transfers
and Prevention of Delay in Discharge of Official Duties Act, 2005
(hereinafter referred to as ‘Transfer Act 2005’ for brevity). However, by
order dated 05.10.2020, the Respondent No.2 - Superintending
Engineer, Sangli Irrigation Circle deputed/transferred him at Sub-
Division Office, Jat till further order stating that it was necessary from
the point of administrative convenience as well as discipline in the Office.
The Applicant has challenged this order in the present O.A. contending
that it is mid-term as well as mid-tenure transfer without compliance of
Section 4(5) ‘Transfer Act 2005’. He further contends that he is
transferred on complaint without following due process of law under the
garb of temporary deputation but it has all trappings of transfer in the
eye of law and the same being in total contravention of the provisions of

‘Transfer Act 2005, it is liable to be quashed.

3. The Respondents No.2 and 3 in their Affidavit-in-reply sought to
contend that the impugned order dated 05.10.2020 is not transfer order
but wholly temporary arrangement for smooth administration. The
Respondents further contend that there were complaints of Smt. Megha
Patil about sexual harassment while Applicant was serving at Islampur,
and thereafter, while Applicant was working at Ashta also, there were
complaints against him, particularly a complaint of Smt. Aruna

Mahapure, and therefore, the Respondent No.2 thought it appropriate to
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depute the Applicant at Jat from the point of administrative convenience

as well as discipline in the Office.

4. Smt. Punam Mahajan, learned Advocate for the Applicant sought
to assail the order dated 05.10.2020 contending that it is in fact transfer
order under the guise of deputation and Applicant having not completed
normal tenure, the order dated 05.10.2020 for absence of
approval/recommendation of CSB and prior approval of next preceding
competent transferring authority, as required under the provisions of
‘Transfer Act 2005’ is totally unsustainable in law. As regard complaints,
she submits that the complaint of Smt. Megha Patil was pertaining to the
period while Applicant was serving at Islampur, and therefore, it has no
relevance for transferring the Applicant from Ashta to Jat and transferred

is stigmatic and punitive.

5. Per contra, Shri A.J. Chougule, learned Presenting Officer sought
to justify the impugned order stating that having regard to the conduct of
the Applicant vis-a-vis complaint of sexual harassment made by Smt.
Megha Patil and another complaint of Smt. Aruna Mahapure, the
Respondent No.2 thought to it appropriate to depute the Applicant
temporarily at Jat from the point of administrative convenience and to

maintain discipline and decorum in the Office.

6. Indisputably, the Applicant was posted at Ashta by order dated
05.06.2018 and he had not completed normal tenure at the time of
passing impugned order. The fate of O.A. depends wupon the
interpretation of impugned order dated 05.10.2020 as to whether it is
transfer order in eye of law or simple temporary deputation order. In the
first place, in impugned order, there is no mention that it is temporary or

for a particular period. It is worded as under :-

‘o srga 8. ste, fettes . Stz e wtdict SRR e HrRier! 3R, Aokl uedar
fastet, Aol widewsa FuE & dvd e Bld. gl . suea, @t . SaciEem AitaEa s
AEHR AFe AADZA IR Fld SRS TR Bla 3ad. AEH <Nt ste@, fafte . Stz =t
Algami sweRn s A 3R, @eEe sritcRla R Sen 3a stg.
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RTHAT Head 2.9 AR qo1 AT A A IE Bt 3, Al LA A AT BRIBRY
3ifdriar, B dugg faset %.2 Jiowl sidela sufasmla sifted, R sisr sufdeno, sta Ay

TRIRAD BlABGI ARfta a Rtz gdiat géiat 3usenusid aot wod Ad 318~

As such, there is nothing in the order to indicate that it is temporary or
effective for a particular period. Indeed, as per order, it will remain in
force till further orders. The order was passed on 05.10.2020 and till
date, the period of more than four months is over. However, no further
orders in this behalf are passed to modify or to regularize some by
availing the provisions of ‘Transfer Act 2005’. There could be no such
indefinite deputation even if there was any such administrative exigency.
If there was any such misconduct, then the Respondents ought to have
availed the provisions of ‘Transfer Act 2005’, particularly Section 4(5) of
‘Transfer Act 2005’ to transfer the Applicant, but it is not so and the
Applicant is displaced under the garb of deputation. As such, the
impugned order cannot be termed as temporary deputation order. It has

trapping and implications of transfer order in the eye of law.

7. Admittedly, the matter was not placed before CSB nor there is
approval of next presiding competent transferring authority as
contemplated under Section 4(5) read with Section 6 and Table

thereunder of ‘Transfer Act 2005’.

8. Indeed, in view of enquiry committee report set up to enquire into
the complaint made b Smt. Megha Patil, the Respondents ought to have
taken appropriate action against the Applicant but instead of taking
appropriate action in accordance to law, the Applicant is transferred
under the garb of temporary deputation or shifting. The incident giving
rise to complaint made by Smt. Megha Patil was pertaining to the period
when the Applicant was serving at Islampur in view of his retention at
Islampur despite his transfer to Ashta. As such, after the Applicant was
transferred to Ashta, all that, the Respondents were supposed to take
necessary action on the report submitted by internal Committee

established under the provisions of “Sexual Harassment of Women at
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Workplace (Prevention, Prohibition and Redressal) Act, 2013 (hereinafter
referred to as ‘Act of 2013’ for brevity)”. As the Applicant was already
transferred from Islampur to Ashta, there was no further need to transfer
the Applicant from Ashta to Jat on the ground of complaint of Smt.
Megha Patil.

9. At this juncture, it would be apposite to see the recommendation

made by Committee (Page Nos.38 and 39 of P.B.) which are as under :-

“31) f8.09/0&/20%0 AT Felct Whats App HsWU &1 Hdes ARE@EE THR 3RIA BIAE
et Afgcticn ot o (ufase waE a farn) sififema 003 ©.22/08/2093 W JIFTA=
FHRETAA HE . 2(n) i 0w idold @ 6. (1) A (V) dG3E ¢ ABRIE, ABR! AAT AT &
9R0R > FeMe Yt8 . I¢ T T . 31 JiANA AW F. 9 A § T IFAFA AR THRW AP
20O 3icotd A &Y’ 3 AAA ThAA A 313.

q) B BFHAC! Fldeicat Whats App JU R HEEARS AHWI / qE HacFHB d
ADI BHABETA Jes AR TR TN Aeg! BHARAT A It RrorA Al &wa

3ME.

®) AEUHENA cifosal Jaw A-AiwEd it FHE Snea Atett [ADH! A Dett IRIE art =Afett
Jattia Afgetzn feawasa, ale 3rrta it 3R UAERUE 20 AU Ed.  ist QuIAel
JaFa AlgeisEad it AEEA B Ad. AR st sEa 83xa it Swolen Faa
23a st Afgctided 3 adel Bea Prasioiauzes HrRiaE! o ae el Brera Atdd

B3I 3B,

g) R UBI 3 oltotep WU iU 3idold Ad TR AN BreAren bt Algctian cfoer Bes
(e #eng @ farm) stdfr@ 2093 &. 22/8/2093 J AR wREnFDR T 9 ALl Het
%.3(iv) AR ABAEN A FAW HHa [ RRlka aqaaRn Fen &= g & e
YHRYA 2N 313.

3) HTAR ‘9R-31 HAAGAR AR® STHIct DR SAA d Al SAFAH YIS HRUET
DR U Detell MR, JsEd TAYE/TAHe Alelt BRATAAA BH BIATE d BIvel Ddlell
Algetien gSuie SRS IR 30 HAAE 3R

A)  SFAA Fen T Alelt et aWURIS R B g2AANT Bl A ABR Dot 30 d 8l
fas= stcr=n nenHeelt Foifsd 3mcaE 3MaeAHwdl diccd alte IARER JAF Albdt Blda
Aep2N3{clt d2 3NGereATA Ao BRIATE! Boaad AlZe AR ARy AfHA! PIBRA B 3R,

10. As such, though the Committee opined that the matter does not
come strictly under the provisions of ‘Act of 2013’, still Committee
observed and noted indecent behavior of the Applicant towards women,
and therefore, recommended for appropriate action. However, instead of
taking appropriate action in accordance to law, the Respondent No.2

transferred the Applicant without compliance of Section 4(5) of ‘Transfer
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Act 20056’. It being mid-term and mid-tenure transfer, the Respondent
No.2 - Superintending Engineer was not competent to transfer the
Applicant in absence of approval of next preceding competent
transferring authority in terms of Section 4(5) read with Section 6 of

‘Transfer Act 2005’.

11. Insofar as complaint of Smt. Aruna Mahapure dated 25.09.2020
(Page No.42 of P.B.) is concerned, it does not relate to sexual
harassment. It pertained to some bickering, non-cooperation between
her and Applicant in official work. At the same time, interestingly, there
is also complaint of almost entire staff (Page No.80 of P.B.) against Smt.
Aruna Mahapure alleging non-cooperation, rude behaviour, obstruction
in their work and indulging in groupism. As such, the complaint of Smt.
Aruna Mahapure without making preliminary enquiry could not become

foundation for such mid-term transfer.

12. Suffice to say, the impugned order dated 05.10.2020 cannot be
termed simpliciter order of temporary arrangement or temporary
deputation. It has trapping of transfer in eye of law. This being so, it
ought to have been with the recommendation of CSB and with prior
approval of next presiding competent transferring authority, as
mandated under the provisions of Section 4(5) read with Section 6 and
Table thereunder of ‘Transfer Act 2005’. Admittedly, there is no such
compliance of mandatory requirement of law. The impugned order is,

therefore, not sustainable in law and deserves to be quashed.

13. The Respondent No.2 is at liberty to take further appropriate
action in terms of report of internal Committee dated 06.07.2020 in

accordance to law.

14. The totality of aforesaid discussion leads me to conclude that the
impugned transfer order is totally unsustainable in law and deserves to

be quashed. Hence, the following order.



(A)
(B)

(©)

(D)
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ORDER

The Original Application is allowed.

The impugned transfer order dated 05.10.2020 is hereby
quashed and set aside.

The Applicant be reposted at Ashta within two weeks from
today.

No order as to costs.

Sd/-
(A.P. KURHEKAR)
Member-J

Date : 11.02.2021
Dictation taken by :
S.K. Wamanse.
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