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JUDGMENT
1. The applicant who was posted as Forester (Group ‘C’ employee) has

challenged his transfer order dated 20.06.2018 whereby he was transferred from



2 0.A.647/2018
Forester, Vajapur, Panvel Forest Range to Forester, Pohi Depot Range, Karjat (W)
invoking the jurisdiction of this Tribunal under Section 19 of the Administrative

Tribunal Act, 1985.

2. Shortly stated facts giving rise to this application are as follows:-

The applicant is serving as Forester with the Forest Department of
Government of Maharashtra who was posted as Forester, Vajapur, Panvel Forest
Range, District Alibaug with effect from 03.09.2016. He contends that while
working as Forester in the said place, he had noticed some illegal activities in the
construction of farmhouse owned by Arpita Farm on reserved forest land. Arpita
Farm is owned by film star Salman Khan and his family, and therefore, higher
authorities in the forest department were reluctant to initiate the legal process
against Arpita Farm. The Applicant as a Forester even issued notice to Arpita
Farm for alleged illegal construction on 09.06.2018. However, instead of taking
action against Arpita Farm, he has been victimized by the department as he was
working as whistleblower and was determined to take action against Arpita Farm.
It was not liked by the department, and therefore, by the order dated
20.06.2018, he was transferred as Forester, Pohi Depot Forest Range, Karjat,

District Alibaug.

3. The Applicant sought to challenge the impugned order dated 20.06.2018
contending that it is mid-term and mid-tenure transfer without compliance of the
mandatory provision contained in section 4(4)(ii) and 4(5) of the Maharashtra
Government Servants Regulation and Transfers and Prevention of Delay in
Discharge of Official Duties Act, 2005 (Hereinafter referred to as ‘Transfer Act
2005’). There are no special reasons recorded in writing for his mid-term and
mid-tenure transfer besides there are no prior approval of immediately superior
transferring authority. According to him, the transfer has been effected to

scuttle probe against the owner of Arpita Farms. In the impugned order dated
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20.06.2018, the reason for transfer is shown as administrative ground on vacant

post, which is not inconformity of Section 4(4)(ii) and 4(5) of the ‘ROTA Act 2005’.

4. Respondent Nos.1 to 3 have resisted the application by filing Affidavit-in-
Reply (page 47 of the Paper Book) inter-alia denying that the applicant has been
victimized by transferring him by impugned order dated 20.06.2018. The
respondents denied that the alleged illegal constriction of Arpita Farm was the
reason for impugned transfer of the applicant. The respondents further denied
that they were protecting the constriction of Arpita Farm. In this behalf, the
respondents contend that timely action was taken by the department for
removal of unauthorized construction in Arpita Farm. In fact, the conduct and
behavior of the applicant was unbecoming of a government servant and there
were several complaints against him. He was also reprimanded by the
department from time to time by issuing memos but he failed to mend his ways.
He was not discharging his duties efficiently as expected from public servants.
Accordingly, the Range Forest Officer conducted enquiry and submitted report on
17.5.2018 highlighting the misconduct of the Applicant. The report was placed
before the Civil Services Board for consideration. The Civil Services Board
discussed the issue and recommended for his transfer to Pohi Depot, Karjat
Range. Accordingly, the Competent Authority i.e. Chief Conservator Forest, Thane
was pleased to transfer him on administrative ground in view of the complaint
against him. As such, there was no malafide in the impugned transfer order.
There is full compliance in provision of Section 4(4) (ii) and 4(5) of ‘Transfer Act,

2005’.

5. On this pleadings, the Respondents contends that there is no substance in
the challenge made to the impugned transfer order and the application is liable

to be dismissed.
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6. The Applicant has also filed the Affidavit-in-Rejoinder reiterating his
contention raised in the application. He contends that allegation of misconduct
made against him in the reply filed by the Respondents are absolutely false.
According to the Applicant, the Competent Authority for such mid-term and mid-
tenure transfer is Principal Chief Conservator of Forest and there being no
approval of Chief Conservator of Forest, the impugned transfer order is not
sustainable in law. He further contends that the principals of natural justice were
not followed by the Respondents in respect of alleged misconduct, and therefore,

the transfer order is punitive and stigmatic.

7. The Respondents have also filed Affidavit-in-Sur-Rejoinder (Page 127 of
Paper Book) reiterating the contention raised in the reply. The Respondents
denied that the transfer order is punitive or stigmatic. According to the
Respondents, preliminary enquiry was conducted in respect of misconduct of the
Applicant and the Civil Services Board has appropriately recommended for his
transfer. It has been approved by the next higher authority i.e. Chief Conservator

of Forest. Therefore, there is no illegality in transfer order.

8. The learned Advocate for the Advocate vehemently urged that the
Applicant has been victimized and because of his persuasion of the investigation
against Arpita Farm, he has been maliciously transferred, and therefore, transfer
being punitive, it needs to be quashed and set aside. He further emphasized
that, in case of alleged misconduct or misbehavior of the Applicant as sought to
contend by the Respondents, the Department ought to have proceeded with the
D.E. but without doing so, the Applicant has been shunted out unceremoniously.
He further highlighted that the present transfer being mid-term and mid-tenure
transfer, there is no proper compliance of Section 4(4)(ii) and 4(5) of ‘Transfer Act

2005’. He referred to certain decisions which will be dealt with a little later.
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9. Per contra, Smt. K.S. Gaikwad, learned Presenting Officer strenuously
urged that the impugned transfer has nothing to do with the investigation against
Arpita Farm and factually, the Applicant was found indulged in various activities
of misconduct, and therefore, on the report of Forest Range Officer, the Services
Board (CSB) recommended the transfer of the Applicant from the point of
administrative exigencies and to maintain discipline in the Department. As it was
mid-term and mid-tenure transfer, the same has been recommended by CSB and
approved by next higher competent authority which is in consonance with

Section 4(4)(ii) and 4(5) of “Transfer Act 2005’.

10. The Applicant has admittedly completed only one year and ten months
tenure, and therefore, undisputedly, the impugned transfer is mid-term as well as
mid-tenure within the meaning of provisions of ‘ROTA Act 2005’. In view of
submissions advanced at the Bar, in the facts and circumstances of the present
case, the crux of the matter is whether the Applicant has been victimized to
scuttle the probe against Arpita Farm maliciously or his transfer was necessitated
on account of administrative exigencies in view of complaints of misbehavior and
misconduct against him and the same is in compliance of Section 4(4)(ii) and 4(5)

of ‘Transfer Act 2005’.

11. At this juncture, it would be apposite to highlight the legal aspects to be

borne in mind while considering the controversy in the present case.

12.  The learned Advocate for the Applicant referred to various decisions which
are as follows :
(a) 2012 (3) ALL MR 845 (S.B. Bhagwat Vs. State of Maharasthra and
Ors.) wherein the Hon’ble Bombay High Court in Para No.8 held as
follows :

“8.  Ordinarily, a government servant cannot be transferred unless he
has completed the tenure of posting. An employee who has not
completed his normal tenure of three years may yet be subjected to
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transfer, as provided in Subsection (5) of Section 4. Subsection (5) of
Section 4 begins with an overriding nonobstante provision, but requires
that reasons have to be recorded in writing in a special case for
transferring an employee even prior to the completion of tenure. Merely
calling a case a special case does not constitute a sufficient reason. The
rationale why the legislature has required that reasons be recorded in
writing for transferring an employee even before completing his tenure is
to bring objectivity and transparency to the process of transfers. Indeed,
the matter of transfers has been brought within a regulatory framework
laid down in the statute enacted by the State legislature. Section 4(5)
permits as an exceptional situation, a transfer to be carried out,
notwithstanding anything contained in Section 3 or in Section 4. The
exceptional power must be exercised strictly in accordance with Sub-
section (5) of Section 4. It is a settled position in law that when a statutory
power is conferred upon an authority to do a particular thing, that
exercise has to be carried out in the manner prescribed by the statute.”

2013 (3) ABR 51 (Kishor Shridharrao Mhaske Vs. Maharashtra OBC
Finance & Development Corporation & Ors.), wherein the Hon’ble

Bombay High Court in Para No.5 held as follows :

“5. The mid-term or pre-mature special transfer has to be strictly
according to law, by a reasoned order in writing and after the due and
prior approval from the competent transferring authority concerned for
effecting such special transfer under the Act. The exercise of exceptional
statutory power has to be transparent, reasonable and rational to serve
objectives of the Act, as far as possible, in public interest. Mandatory
requirements of the provision under Section 4(5) of the Act cannot be
ignored or bye-passed. The exceptional reasons for the special mid-term
or pre-mature transfer ought to have been stated in writing. Vague,
hazy and meager expression such as “on administrative ground” cannot
be a compliance to be considered apt and judicious enough in the face
of mandatory statutory requirements. The impugned order of the
transfer in the absence of mention of special and exceptional reasons was
passed obviously in breach of the statutory obligations and suffers from
the vices as above. Impugned order dated 30-05-2012 would ex facie
indicate that merely because of request made by the respondent no 3 Shri
Murar, the Petitioner was sought to be transferred pre-maturely to
Raigad. It is therefore unsustainable for want of even handedness or
fairness to the Petitioner Government employee concerned and we
therefore quash and set aside the impugned order of transfer.”

Judgment of Hon’ble Bombay High Court in Writ Petition
No.3056/2017 (Sanjay Tulshiram Shinde Vs. Maharashtra State
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Electricity Transmission Co.), wherein the Hon’ble Bombay High

Court in Para No.16 held as follows :

“16. Indisputably an order of transfer is an administrative order. There
cannot be any doubt whatsoever that transfer, which is ordinarily an
incident of service should not be interfered with, save in cases where inter
alia maldafide on the part of the authority is proved. Mala fide is of two
kinds — one malice in fact and the second malice in law. The order in
question would attract the principle of malice in law as it was not based
on any factor germane for passing an order of transfer and based on an
irrelevant ground i.e. on the allegations made against the appellant in the
anonymous complaint. It is one thing to say that the employer is entitled
to pass an order of transfer in administrative exigencies but it is another
thing to say that the order of transfer is passed by way of or in lieu of
punishment. When an order of transfer is passed in lieu of punishment,
the same is liable to be set aside being wholly illegal.”

1985 (1) BOM CR 30 (Seshrao N. Umap Vs. State of Maharashtra &

Ors.), wherein it has been held in Para No.5 as follows :

“5. A provision for transfer is intended to check creation of vested
interest, nepotism and corruption. It is true that nobody has a right to say
that he cannot be transferred without his consent. However, like any
other Executive or administrative power, the power of transfer must be
exercised in good faith and as per the guide lines laid down in that behalf.
The Government is bound by its own policy decision and must enforce it
faithfully. While implementing the policy it cannot pick and choose.”

2010 (1) ALL MR 176 (Prakash Maruti Waghmare Vs. The State of
Maharashtra & Ors.), wherein it has been held in Para No.7 as

follows :

“7.  Division Bench of this Court had an occasion to deal with what is
exceptional circumstances and what are special circumstances as
understood in the concept of service jurisprudence and is discussed in the
judgment of V.B.Gadekar versus Maharashtra Housing and Area
Development Authority (MHADA) and another, reported in 2008(1) All M
R 45. The relevant observations in para no.7 of the judgment read as
follows:
The expressions “exceptional circumstances” or “special circumstances”
have to be readejusdem generis provided that transfer may be made
any time in the year in question under the circumstances stated in those
provisions. The expressions “exceptional circumstances” has been
explained in Black’s Law Dictionary, Sixth Edition, as conditions which
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are out of the ordinary course of events, unusual or extraordinary
circumstances. The Shorter Oxford English Dictionary on historical
principles, Vol.1 A Markworthy explains the word “exceptional” of the
nature of or forming an exception, unusual. The discretion is vested in
the authorities to make an exception of tenure of two and three years
wherever special circumstances exist. Special circumstances should be
understood in the concept of service jurisprudence and not in its literal
sense. Conditions of service make transfer as a necessary incidence of
service. The Rules give protection to an employee to stay at the place of
posting for three years but this is subject to the exception that, where in
the wisdom of the authority concerned, he should, for administrative
and exceptional circumstances, even be transferred during that period.
We do not see any fault in exercise of such power.”

Judgment of Hon’ble Bombay High Court in Writ Petition
No.2665/2011 (Pradeepkumar K. Deshbharatar Vs. State of
Maharashtra & Ors.), wherein it has been held in Para No.21 as
follows :

“21. Perusal of note, as approved by Hon’ble Minister at page 165,
again does not show any specific application of mind in so far as the
transfer inter se of the petitioner and respondent no.5 is concerned. The
specific cases which can be said to be looked into by the Hon’ble Minister
are already mentioned by us above. Whether this fact which we have
noticed is looked into by Hon’ble Minister or not is not very clear. Section
4 (5) permit competent authority in special cases to transfer the petitioner
after recording reasons in writing and that too with prior approval of
Hon’ble Minister. Thus, Section 4(5) of the 2005 Act contemplates such
premature transfers only in exceptional cases. The facts above show that
request made by the President of Zilla Parishad and recommendation of
Hon’ble Minister has been the only reason for treating the proposal as
special case. This is not contemplated by Section 4(5) of 2005 Act and
reasons to be recorded for permitting such transfers must be spelt out
and must be found to be in the interest of administration. Those reasons
cannot be only the wish or whim of any particular individual and such
transfers cannot be ordered as special case to please the particular
individual for mere asking. On the contrary, records show that respondent
nos.2 and 3 have not recorded any special reasons at all. These
respondents are not satisfied with relevance of reasons placed before
Hon’ble Minister. Hence, they have developed a new story in an attempt
to justify that transfer before this Court. We, therefore, do not find
compliance of provisions of Section 4(5) r/w Sec. 6 of 2005 Act in the
present matter.”
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Whereas the learned P.O. referred to the decision of Hon’ble Supreme

Court in (2004) 4 SCC 245 (Union of India & Ors. Vs. Janardhan Debanath &

Anr.), wherein it has been held in Para No.14 as follows :

14.

“14. The allegations made against the respondents are of serious nature, and
the conduct attributed is certainly unbecoming. Whether there was any
misbehaviour is a question which can be gone into in a departmental proceeding.
For the purposes of effecting a transfer, the question of holding an enquiry to find
out whether there was misbehaviour or conduct unbecoming of an employee is
unnecessary and what is needed is the prima facie satisfaction of the authority
concerned on the contemporary reports about the occurrence complained of and
if the requirement, as submitted by learned counsel for the respondents, of
holding an elaborate enquiry is to be insisted upon the very purpose of
transferring an employee in public interest or exigencies of administration to
enforce decorum and ensure probity would get frustrated. The question whether
respondents could be transferred to a different division is a matter for the
employer to consider depending upon the administrative necessities and the
extent of solution for the problems faced by the administration. It is not for this
Court to direct one way or the other. The judgment of the High Court is clearly
indefensible and is set aside. The writ petitions filed before the High Court
deserve to be dismissed which we direct. The appeals are allowed with no order
as to costs.”

There could no dispute about legal principles propounded in these

Judgments cited by the learned Advocate for the Applicant. Needless to mention

that the ratio of any decision needs to be understood in the context of facts and

little difference may make a lot of difference in the precedential value. The

Judgments cited by the learned Advocate for the Applicant are of little assistance

to him in the facts and circumstances of present matter. The proposition

enunciated in the aforesaid Judgments can be summarized as follows :

“(iy  An order of transfer is an administrative order and ordinarily an
incidence of service. Therefore, it should not be interfered with except

where malafides on the part of authority is proved.

(ii) The transfer which is made on the ground of complaint is punitive
in nature. The punitive transfer cannot be effected without an enquiry or

substantiation of the same by the competent authority.
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(iii)  In case of mid-term or mid-tenure transfer, it must be shown that
the matter has been examined objectively and the transfer is necessitated
on account of administrative exigencies and it should be in compliance of

Section 4(4)(ii) and 4(5) of ‘ROTA Act 2005’

15.  Before turning to the facts of the present case, it would be appropriate to
refer Government Circular issued by GAD dated 11.02.2015 pertaining to
instructions and guidelines to be followed in the matter of mid-term and mid-

tenure transfer. Para No.8 of the Circular is material, which is as follows :

“C. TR UERUA 3 auitall Hal Hletasl swietca SteR/saa-an fRlea
IRAAHIRN AHR WA FNCRA Dacs BRI R Aaehd G R/waan-ard aeet
TR ASH . 31N UM Adeld fBRY/watar-aisn dpRideendial g
S 9FHe (3B AA EA AWEA) abRiAe el era asa, deda
NBREY/BHAR A Ue@ a0 @B 3@ fbdl BA AMEd deit TEB-A SA
fo et Feeia sttt/ wra-aien Riadia Rl de stega e Jadd
JEBR/FAA-AC A TEER oFd AAGHEE RRAHINR BRAT J HoAAEd
el aidrepl-TA fotola sran. Al Jdielld bR /BHAT-ATAT A Ue@R Saol Ao ATE
3R TGt THEERI-T AA SNRIA A BROMHAAN 3G Bl dactt THUDHR! Haeld
JMBHR/FHTA-AA dGelt AR Ol a¥se Tikep-aws gedidd &% 2MEbal.
AR AR TEEHI-AEEs 3R UM Ui SCA J&eit UiEehl-TE F9g detelt BRU
oA 3M3d fehbdl BA AT Blelell HHal Iad:T FAd TS H:el Ageil TUEB-ATRT UZATETEAT
AGIA! T fbdl Taet UHAEH-AR UM Belghel a@ulid T@l. Sl Gahond saetl
TR T RAEEAR SRAAIBIRT e D SMEHRY/BHaRt Al a&et
TR A 3N YU Jeielid ERY/FHARt Al decht dedaEier A wea

Rraend FRAE JH HoAE aqia =dt.”

16.  This takes me to the facts of present case. According to the Applicant, he
was pursuing the investigation against Arpita Farm vigorously which was not liked
by his higher authorities, as they were trying to protect the illegalities of Arpita
Farm, and therefore, being antagonized, the Respondents transferred him out of
Vajapur Forest Range so that to shield legal construction made in Arpita Farm.
The learned Advocate sought to contend that because of issuance of this show
cause notice dated 09.06.2018 (Page 36 of the P.B.), the higher authorities of the
Applicant got enraged and it triggered into passing of impugned transfer order.
In so far as this aspect of investigation and action against Arpita Farm is

concerned, it is significant to note that, much before the issuance of show cause
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notice of 09.06.2018 by the Applicant, the CSB in its meeting dated 06.06.2018
has recommended the transfer of the Applicant citing various irregularities and
misconduct of the Applicant in performing his duties as Forester. As such, it is
difficult to believe that the issuance of show cause notice dated 09.06.2018 was

the reason for his transfer.

17.  The Applicant’s contention that the higher authorities were trying to shield
alleged legal construction of Arpita Farm does not borne out from the record. In
this behalf, the perusal of correspondence and notices reveals that the
Department was taking required action against Arpita Farm. In this respect, the
letter dated 06.11.2017 (Page No0.99 of the P.B.) reveals that the Applicant in his
capacity as Forester had informed RFO that, some illegal construction has been
made in stable of Arpita Farm located in Vrundanvan Horticulture Society,
Vajapur Forest Range. By this letter, he had sought direction from Forest Range
Officer about further course of action. Consequently, the RFO issued notice to
Arpita Farm (owner Salim A. Rashid Khan) on 20.11.2017 (Page No.100 of the
P.B.) informing him that the construction is in violation of the permission granted
to Arpita Farm and he was called upon to remove unauthorized construction
within three days as it will be removed by the Department subject to cost to be

saddled on Arpita Farm.

18. There is another letter / show cause noticed dated 07.12.2017 (Page
No.101 of P.B.) issued by RFO to the Applicant himself directing him that, despite
oral instruction to him to remove unauthorized construction of Arpita Farm, he
failed to do so and he simply registered FIR, but did not take further steps for the
removal of unauthorized construction. Significantly, in the same show cause
notice, the RFO stated that the Applicant is not taking timely action in respect of
unauthorized construction on forest land and he failed to take timely action
against the encroachers despite repeated oral instructions to him. The RFO

further observed that the Applicant is not performing and discharging duties
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efficiently and he is guilty of insubordination. By this show cause notice, the
explanation of the Applicant was sought, as to why departmental action could be
initiated. In this connection, it is worth to make reference of letter of RFO
addressed to Deputy Conservator of Forest dated 15.12.2017 wherein it is stated
that the owner of Arpita Farm had removed their unauthorized construction at
their own on 15.12.2017. The said letter is at Page No.103 of P.B. In view of this
correspondence and notices, it cannot be said that the Department was not
taking action against Arpita Farm and on the contrary, it was being protected by
the higher-ups of the Applicant, as he sought to contend. In fact, the show cause
notice dated 07.12.2017 shows that the Applicant himself was not discharging his
duties efficiently and was indulging in the activities of insubordination. As such,
very fulcrum of the Applicant’s case that he has been working as a whistleblower,

but the Depart was protecting the interest of Arpita Farm is shattered.

19. Now, the next material question comes whether the transfer is punitive or
it was necessitated for the administrative exigencies because of alleged
misconduct and insubordination of the Applicant. The Respondents’ contention
that the Applicant was not discharging his duties efficiently, faithfully and the
transfer was necessitated because of his misconduct and unrest in the Forest
Guards working under the Applicant is sufficiently demonstrated by the
Respondents in view of various show cause notices and letters placed on record.
In this respect, the Respondents have placed on record Memorandum dated
07.10.2017 issued to the Applicant by RFO, Panvel. As per this Memorandum,
the Applicant has failed to prohibit unauthorized construction made in Gut No.5-
B-7, 5-B-9, 5-C-6, 5-C-9 of Vijapur Forest Range. The RFO observed that the
Applicant has registered only one FIR instead of registering FIR independently
against each owner and further failed to stop on-going unauthorized
construction. The Applicant was allegedly responsible and negligent while

discharging public duties. The Applicant was accordingly called upon to submit



13 0.A.647/2018

explanation within three days and also directed to remove unauthorized

construction immediately.

20.

By another Memorandum dated 26.10.2017 (Page 71 of the P.B.), the RFO

observed that the Applicant was entrusted with the enquiry in the matter of

application of Sau Anita Kakkad, but the Applicant failed to make proper and

detailed enquiry and on the contrary, asked RFO to take action at his level which

is nothing but insubordination. The text of the matter is as follows :

21.

“Iuerdl Tl Ul 6.9 @ R 3teA Al feIdl Bel berebs Alslt Belcll 361 UHS dAlepelt
B0 QU AT Bldl. MU JeR STt ASUA Aeb2ll BB AR MUADS AT
3fdciznase Aenelt 3ga 20 3elld 2. denfa 3uuu desila 6.3 3 Retemun Ruida
3{dcilebel &Rl MUY AT YUt Alebeft Ugelid o Bl add B! UbRal ifHeHA
qURITh BB DA GFA Ad AE. U Detell RUIE 31 AgH JaSUET 3 agRRAAET
AGA aRAd AEAA 3G HHA Delell [GFA Ad 313.

ARATIE WEAT MUY ABRER Afstt At ABR 3Sld A3E Dt e AgHiad
Aepell B BRGRAA B 3BT SHIRIRG 0 3@ Blcl.  3UY A & HIAT el
BEERBA Al MU FTRESe Az Uebonelt Aselld 3ctc afdpa 3teman JAzen Jiash
U3 AER B fav fFgletet 318, 3un AeR DA U TAER Bl MABA HRIUMCATAR
SR GFF Aq dE. R UITRA @R AFd dlble I Ad B, ACiDg ARTS
FRATHA ORI BUAE TASAER gl ARADT HRYIEHA 3EHSA d RIRRAAA e
3AM@L. 3T 3 faSeg Prasiondt BrRa HoaEd alteiA Botauid Aset ATt U
alig Bl ARt AU AR Ub Yoal JHA Aebel BB EbRAR Ale! AgbRIA 3gE Detel

Td FEATEA TGS EATE FERAG AER B d A AR T AAER Tlestar.”

Again by Memorandum dated 17.11.2017, the RFO observed consistent

insubordination of the Applicant and censured him. The text of letter is as

follows :

“Feliel BTARREGA Al 3 el A @, st JFe TRHUR, TTUE TR 3
DS BIE! [ATAT U3 AER BIATE A Ud AT JSRID aeiA2Teh Ueldel
(el 3 33 T AR Ud I dod! =1 U aARTSRA JTA a1 3@elid DA I
ARl ST 3R, qRAID Bl qaulet Aislt HATATA HIUAE! U3 AR Bl TAH Jsteld
AU AdebSd B0 3R 318 a asht wriueadl 318, AEUAD A= a¥siA ust
AR HEAR™ FERA Al S qFBFW Al A B MR 318, W aaU
qENGA g 3R d HA A U3 BRI Jd WRIR AR HRIATRA AR HRA AR
R AN BRAAHA BAcAl U5l AdERES GAd @, & a FAfuda Ao aAfp
BRI TS @

A qEUE AEAGE A AR Ffad B0 Ad B, A UtHIA FIORT U
FAER Bl A FRIENS Fdfd 3R @ M BRI Ahd JFA@ A AEA 3MAA A@ER
JFd ADBIE 0 A 3. NUUGBZA ARAR 3190 UBRA bl d BRIl Ueaell Aed
3N B A 33d d gl TE@ FAldda WG S6lee 303, AHe 3Mcidbga Has=Ind



14 0.A.647/2018

FEIRON &1 SCIRA 3 fiHes Rrasiond sRaE HRoaEd aRwsiA gZdd AR B0 A5
T 31U &g eaat.”

22.  Again, RFO by his Memorandum dated 09.02.2018 observed
insubordination of the Applicant and his failure to discharge his duties while
processing the application made by permission to cut trees. The RFO again

reprimanded the Applicant, the text is as follows :

“IRAEA ASHR 9 3 Al Adett Al IE . 0] HeNA HelFABRD JRIAISIA UL
etz 3tEtiel Afazar dibelt BSe MHARNAZ JEAIH AER BIAEA 3UUH Al
BB et Bld. a3t MUY JedT Ut 6.0 3(ea TG UbU B! TbRe Al
Aiepell & BIAT AEH ITASUET U3 FAZR HBel A YebUll 351 ITARASe! BRIAE! BROEElcd
T 3R, ARAID WEAl UV A& YeHvt qut Alehelt Boel idepstat R 2B
U0 AT BRITAAH AR B0 AR AN iell dAA & BIAT JARAD U AR bSel
R WA STAEERY ST HeR TH A BRARA TR et 3.

3T ARAR MUBRA ARAD d FIH ST U5 AAER bSel Ut BIHHEN
313{FT 3120t CTBIEes BSel ASTAEERUT qPTd Mgd. WA MUVIH dRAR dAlble Eeteil
SAAE 3BTl 3! TP JLRV Bl 6. AN AeR YBRUEEA AR FANBAA g
HRIE-3id0d HEd A BRIAE! B0 AR Bl UG WA HRIAE Setelt @ T

ATSEA SAAT FARAT AR Bl

23.  Lastly, the RFO, Panvel by his letter dated 19.04.2018 again observed
negligence of the Applicant for not removing the unauthorized construction of
Gut Nos.42 and 45 made by Mr. Kashinath Khanavkar and Mr. Rajaram S. Patil.
In the said letter, he observed that the Applicant being Forester was under
obligation to take timely action to stop unauthorized construction on the forest

land, but he failed to do so. The text of the letter is as follows :

“IweEd FeEA 6.0 3t UUH Al Stifdac awvast dl. usde Ahe R aet g
d 92 I & 88 Al J> IRl WA A(edH FRRA TTUa Ad IR TGRS
P AR IEAAEAR FGH JElct IRACAE A& DA TThitd BRI
feriisa rHvEEd MU Bl 3. dnfu g A fepiitia o an
it & Rl A FRATA AR H, AT HHa A BRIAGE BRIV BT HA
AR &g A

IRANS Ul TAAE3H, Pl AldHgH AR R AR FCAGR A6t
el stEaEaSa dlchbles AFeT MUl Botcll Tdd Je 3ifasau geloiaEa
frelise e Jgaan e gl adt 33iia smuw 2 el frisa @ srie=
Holdeict AGE!.  SMAUA Geg! MU HIIA ARJIE bR AR EA d AT &
FeHldlc Bl dAR Bell, S0 BSel MUTA SR URHASHIANA 6 HAellA 20 BT a
IR e WAA SETeR 8Ol 3. A TSt el A0 e BlOR 3M@. WG, U AT
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UwR 3ifaesan FuwmE wvaesital riisendt Afd dad o keast géiat sriag @
A A, 3R A A A IS 2 BRANBZH B0 A 3R FZUO A Febid
3R, @ MUY U FAEER Sehd A d MU MU HARA HIR BRA SRAI
&gt A

31U 3 AT ust 6.3 AeA Al tifsacll A A o ¥R FLA . HIidEA
TR g eldlel MDA Bbld MFAT d gt 31fdesau 900 b Azfeid astid Ad AR
AHE Bl 3. Fd AHAT g TG Fld 303 T d AFDA JAAd gl ACAT FBI
UG 308, AR d 30U (U T A FAGAS FEEHEH oA FRATR A0 TRl
it et sfda 318, @ d 30U HAR 3R, W U ASE Fetet 3tfeesa0 i
geflad adl. @ d gefaiimEa 23lic Helldd ZFeRBA Aiell AT TRESe BRAE
FHOA A 3R TG B B, A@SA U Hakd S TSGR HHa A Aseht wad
JBHGUU HAA 3B, Ul A AEA BH HUAE! FTOREA GFel Ad @ AR
UHMA QGalE! SEhAT §l FelE ettt 3ad d 8l s gig & Ul a e
Boengdt ot a2t g 3uet StHER T A Bl IRAATE AU A &R Dett 3.

TAAYAD SN ISR 206 wiieat A 3ifcpaAu gefatiaEd dRiagiaEa g
TAd; SR 3l 3RAAT 3V = fowmrh 3ufud sgdl. adt smuw aye feterven 2=t
TSGR & &l A (erlslel Bhdel A BT AU BT ARIAL BiAUR 3B d
R IS 3ALAF ot AAR BB AL BRNAAA Al bosald SAowHa Aaiehd Aol

He Y356l MUUIH Ad AZDBR! B Agcl. A3 dleehles SA orlstel AER Ha.”

24. Furthermore, the Forest Guards viz. Mr. Dhole, Mr. Devkate, Mr. More,
Mr. Sapte and Mr. Chivde also submitted report to RFO on 17.10.2017 and
25.04.2018 which are at Pages 81 to 84 of the P.B. In these letters /
representations, these guards raised grievance against the working of the
Applicant. It is stated that the Applicant was avoiding to take timely action to
protect forest land and he simply leave the said work with them. The sum and
substance of these representations is that the Applicant was avoiding to
discharge his duties faithfully and there was failure on his part to stop
unauthorized construction. He was demoralizing the Forest Guards working
under him and was abusing his position as Forester. At the end of
representation, it is stated that they are fed-up with the functioning of the

Applicant and requested for their mass transfer to another Sector.

25. It is on the above background, the RFO submitted his detailed report on
17.05.2018 to Dy. Conservator of Forest, Alibaug citing various examples and

illustrations about the insubordination, negligence and dereliction in duties of the
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Applicant and requested for his transfer on administrative ground. The RFO
observed that the continuation of the Applicant in Vajapur Forest Range is not in
the interest of administration, as entire atmosphere has become quite un-
healthy, and therefore, he made strong recommendation of his transfer from the

point of smooth administration and to maintain discipline in the forest range.

26. Consequent to it, the CSB in its meeting dated 06.06.2018 (Page No0.86 of
the P.B.) pondered over the issue and in view of report of RFO, recommended
Applicant’s transfer unanimously. It was accordingly approved by Chief
Conservator of Forest, Thane and ultimately, transfer order has been issued. In
the impugned transfer order, the Applicant is shown transferred on
administrative ground. It is obviously in reference and in context of the various

complaints and insubordination of the Applicant as discussed above.

27. As it was mid-term and mid-tenure transfer, the compliance of Sections
4(4)(ii) and 4(5) of the ‘Transfer Act 2005’ was necessary. In this behalf, the
perusal of G.R. dated 11.01.2018 issued b Revenue & Forest Department, State of
Maharashtra reveals that the list of Head of the Departments, Regional Heads
and Authorities competent to make transfers within their jurisdiction for the
purpose of ‘Transfer Act 2005’ was notified. As per this G.R, the Chief
Conservator of Forest was notified as higher competent authority for the transfer
of Group ‘C’ and ‘D’ employees under Sections 4(4)(ii) and 4(5) of the ‘Transfer
Act 2005’. As such, it is quite clear that there is delegation of power as per
Section 6 to Deputy Conservator of Forest as a competent authority for general
transfer and for mid-term and mid-tenure transfer, the next higher authority is
Chief Conservator of Forest. In the present case, the Chief Conservator of Forest,
Thane is the next higher authority and the transfer order has been issued after
his prior approval which is in consonance with Sections 4(4)(ii) and 4(5) of ‘ROTA

Act 2005’.
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28. The submissions advanced by the learned Advocate for the Applicant that,
in case of mid-term and mid-tenure transfer, the approval of Principal Chief
Conservator of Forest is necessary, and therefore, the transfer is vitiated, is

therefore, misconceived as discussed above.

29. Thus, what transpires from the report that, this is not a case where
transfer has been made on the basis of vague or unsubstantiated complaint. The
Applicant was found indulging insubordination consistently and he was not
discharging his public duties efficiently and to the satisfaction of his higher
authorities. Even various guards working under the Applicant were unhappy and
were insecure. In fact, because of misconduct of the Applicant, he requested for
their mass transfer. As such, having considered from these aspects, the Deputy
Conservator of Forest, Alibaug has submitted his detailed report to CSB for his
transfer for smooth administration of the Department. The CSB approved the
same and with prior approval of Chief Conservator of Forest, Thane, transfer
order has been issued. @Where there are series of insubordination or
unsatisfactory work, the competent authority is always at liberty to transfer the
employee for smooth administration and if the said decision is conscious and
objective, then it should not be interfered with by the Court / Tribunal.
Therefore, present case is fully governed by the Judgment in Janardhan
Debanath’s case (cited supra) where it has been held that whether the employee
could be transferred to a different division is a matter for the employer to
consider depending upon the administrative necessities and in such situation,
insistence of holding elaborate D.E. is not necessary as the very purpose of
transferring an employee in such situation in public interest or exigencies of

administration could get frustrated.

30. Here, it would be apposite to refer one more Judgment of Hon’ble
Bombay High Court in V.B. Gadekar, Deputy Engineer Vs MHADA : 2007 (6) BOM

CR 579, wherein it has been held as follows :
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“Ordinarily, orders of transfer are made in the exercise of administrative
authority to meet the exigencies of service and in public interest. How the
Administration has to run its affairs is not a matter which squarely falls in the
judicial domain. Unless the orders of transfer were in conflict with Rules and
were made for ulterior motives or in patent arbitrary exercise of powers, the
Court would decline to interfere in such matter. The transfer could be due to
exigencies of service or due to administrative reasons. The Petitioners in the
present case have failed to demonstrate as to how the order of transfer has been
passed for collateral purposes or is a patent arbitrary exercise of power.”

31. Asreferred above, the impugned transfer order is also in consonance with
the instructions given in Para No.7(a) of Circular dated 11.02.2015 which
empowers the competent authority to transfer the employee in case of
misbehavior, if it is found substantiated. As such, the submission of learned
Advocate for the Applicant that the Respondents ought to have first resorted to
regular D.E. instead of transferring the Applicant is fallacious. The transfer of the
Applicant found necessitated for administrative exigencies and smooth

functioning of the department.

32. For the aforesaid reasons, | have no hesitation to sum-up that the
challenge to the impugned transfer order is devoid of merit and the application

deserves to be dismissed. Hence, the following order.

ORDER

The Original Application is hereby dismissed with no order as to costs.

Sd/-
(A.P. KURHEKAR)
Member-J

Mumbai

Date : 03.01.2019
Dictation taken by :
S.K. Wamanse.
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