IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.610 OF 2018

DISTRICT : MUMBAI

Dr. Soudamani S. Chaudhari )
Working as Professor, Age : 54 Yrs, )

Residing at 1, Gomati, Khan Abdul Gafar )

Khan Road, Worli Sea Face, )
Mumbai - 400 030. )...Applicant
Versus

1. The State of Maharashtra.
Through Principal Secretary,

Medical Education & Drugs Dept.,
Gokuldas Tejpal Hospital Building,
9th Floor, Lokmanya Tilak Road,
Mumbai - 400 001.

S N N N S

2. Director.
Directorate of Ayush (M.S),
4th Floor, St. Georges Hospital
Compound, Dental College Complex,
P. Demello Road, Mumbai 400 001.

N N N N S

3. Dean.
Government R.A. Podar Ayu Medical
College, Annie Besant Road, 18,
Worli, Mumbai 400 018.

N— N N N
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4, Dr. Sulekha J. Deolkar.
Professor, Govt. R.A. Podar Ayu
Medical College, Annie Besand Road, 18,
Worli, Mumbai 400 018.

N— N N N

...Respondents

Mrs. Punam Mahajan, Advocate for Applicant.
Ms. S.T. Suryawanshi, Presenting Officer for Respondent Nos.1 to 3.

Ms. Lata Patne, Advocate for Respondent No.4.

CORAM : SHRI A.P. KURHEKAR, MEMBER-J

DATE : 04.01.2019

JUDGMENT

1. The Applicant has challenged her transfer by impugned order dated
21.06.2018 whereby she was transferred from the post of Professor, Podar
Ayurved Medical College, Mumbai to the post of Professor, Government Ayurved
College, Nanded invoking the jurisdiction of this Tribunal under Section 19 of the

Administrative Tribunals Act, 1985.

2. Briefly stated the facts giving rise to this application are as under :

The Applicant joined as Professor at Podar Ayurved Medical College,
Mumbai on 20.06.2016 and since then, she was working at the said place till
passing of impugned order dated 21.06.2018 whereby, she has been transferred
to the post of Professor, Government Ayurved College, Nanded and in her place,
the Respondent No.4 — Dr. Sulekha J. Deolkar, who was working in Government
Ayurved College, Nanded was posted at Podar Ayurved Medical College, Mumbai.

The Applicant contends that she has been transferred to accommodate

Respondent No.4 and secondly, the transfer is punitive, and therefore, not
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sustainable in law and facts. During the Applicant’s tenure at Podar Ayurved
Medical College, Mumbai, she was pursuing Respondent No.3 i.e. Dean, Podar
Ayurved Medical College for availing certain facilities in her Department for the
convenience of the patients. However, the Respondent No.3 got annoyed and
earlier on 19.05.2017 submitted report to Respondent No.2 — Director of Ayush
for her transfer. Since then, the Respondent No.3 was antagonized and was bent
upon to transfer her, but he could not succeed in 2017. Thereafter again, the
Respondent No.3 submitted report / complaint dated 24.05.2018 to Respondent
No.2 — Director of Ayush alleging incompetency and misbehavior as well as non-
performance of the Applicant. The Applicant contends that the report dated
24.05.2018 was nothing but an attempt to oust her and to accommodate
Respondent No.4 in her place. It is on this background, she has been transferred
by impugned order dated 21.06.2018 from Mumbai to Nanded. She claims to
have been victimized by the Respondents though her performance was good
enough. She further asserts that, it is in contravention of Government Circular
dated 11.02.2015 which provides that, there should not be transfer on mere
complaint. The Applicant, therefore, contends that the impugned transfer order
is malafide and not in consonance with the provisions of Sections 4(4)(ii) and 4(5)
of Maharashtra Government Servants Regulation of Transfers and Prevention of
Delay in Discharge of Official Duties Act, 2005 (hereinafter referred to as
“Transfer Act 2005’).

3. Per contra, Respondent Nos.1 to 3 resisted the application by filing
common Affidavit-in-reply inter-alia denying the allegations made by the
Applicant in the application that the transfer is punitive and was made out of
vengeance. It is notin dispute that the Applicant has not completed three years
normal tenure and at the time of impugned order, was not due for transfer. The
Respondents contend that the relation of the Applicant with Staff Nurses and
other colleagues was not cordial. The Nurses working under the Applicant was

also unhappy with the behavior of the Applicant and made representation to the
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Dean. The Respondents further contend that, since the Applicant took over the
charge of Head of Department due to incompetency and indifferent behavior of
the Applicant, there was drastic reduction in number of patients visiting the
Hospital for treatment. As such, the Applicant was not discharging her duties
faithfully and efficiently, resulting in diminishing the number of patients visiting
the Hospital. The Respondent No.3, therefore, submitted the report on
24.05.2018 recommending her transfer to Respondent No.2 — Director of Ayush
who accordingly forwarded the proposal for her transfer to Civil Services Board
(CSB). In pursuance of it, the matter was placed before the CSB. The issue was
pondered and discussed. The CSB in its meeting dated 29.05.2018 considered
the proposal and in view of the report of Dean, recommended her transfer to
Government Ayurved College, Nanded in place of Respondent No.4 and
consequently, the Respondent No.4 was transferred in place of Applicant at
Mumbai. As it was mid-term and mid-tenure transfer, the proposal was placed
before Hon’ble Minister who approved the same, and thereafter, it was placed
before Hon’ble Chief Minister who was pleased to accord sanction to the transfer

of the Applicant from Mumbai to Nanded.

4, The Respondents thus contend that the transfer was necessitated from
the point of administrative exigencies and in view of report of Dean and it was
necessary for the smooth functioning of the Hospital and for betterment of
Medical Services to the poor and needy persons. As such, according to
Respondents, there is no malice or arbitrariness in the impugned order. On the
contrary, it was the need of administration and accordingly, after necessary
compliance of Sections 4(4)(ii) and 4(5) of ‘Transfer Act 2005’ transfer order has
been issued. On these pleadings, the Respondent Nos. 1 to 3 prayed to dismiss

the application.

5. The Respondent No.4 has also resisted the application by filing reply inter-

alia denying that the Applicant has been transferred to accommodate her at
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Mumbai. The Respondent No.4 thus supported the pleadings and stand taken by
Respondent Nos.1 to 3 and contends that the transfer is legal and challenge is

without any merit.

6. The Applicant has also filed Affidavit-in-rejoinder thereby reiterating the

contentions raised in the O.A.

7. The Respondent Nos. 1 to 32 have also again filed Affidavit-in-sur-

rejoinder reiterating the grounds raised in Affidavit-in-reply filed earlier.

8. Heard Smt. Punam Mahajan, learned Advocate for the Applicant, Ms. S.T.
Suryawanshi, learned Presenting Officer for the Respondent Nos.1 to 3 and Ms.

Lata Patne, learned Advocate for Respondent No.4.

9. Learned Advocate for the Applicant sought to contend that the Applicant
was admittedly not due for transfer, and therefore, it being mid-term and mid-
tenure transfer has to be in strict compliance of the provisions of Sections 4(4)(ii)
and 4(5) of ‘ROTA Act 2005’ which is according to her missing in the present
matter. She further emphasized that the very foundation of the transfer of the
Applicant is the report / complaint of Dean, and therefore, the transfer is punitive
as in absence of regular D.E, there cannot be transfer on such report / complaint,
which amounts to punishment. She further sought to contend that, in fact, the
Applicant during her tenure at Mumbai was discharging her duties efficiently, but
Dean was antagonized with her because of some correspondence she made with
the Dean, which was in fact aimed for better facilities in the Hospital. Thus, the
sum and substance of the submission of learned Advocate for the Applicant is
that the said transfer is punitive, and therefore, not sustainable in law. The
Applicant’s Advocate in support of her submission placed reliance on certain

decisions, which would be dealt with a little later.
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10. Per contra, Ms. Suryawanshi, learned Presenting Officer submitted that, in
view of fact finding report of Dean and in the light of diminishing number of
patients because of unsatisfactory work of the Applicant, it was necessary to
transfer the Applicant for administrative convenience as well as for smooth
functioning of the Hospital. The proposal of transfer made by Director, Ayush
was placed before the CSB and after his approval, it was approved by the Hon’ble
Minister as well as Hon’ble Chief Minister being highest competent authority. As
such, the transfer was made in compliance of provisions of Sections 4(4(ii) and

4(5) of ‘Transfer Act 2005’.

11.  Ms. Lata Patne, learned Advocate for Respondent No.4 also supported the
impugned transfer order and adopted the stand taken by the learned P.O. She
contends that, her client’s transfer at Mumbai was in consequent to the transfer

of the Applicant and Respondent No.4 has no role to play in it.

12.  Before reverting to the facts, it would be apposite to highlight the legal

aspects to be borne in mind while considering the issue in question.

13.  The learned Advocate for the Applicant referred to following decisions :

(A)  (2009) 2 sSCC 592 (Somesh Tiwari Vs. Union of India) wherein
the Hon’ble Supreme Court in Para No.16 held as under :

“16. Indisputably an order of transfer is an administrative order. There
cannot be any doubt whatsoever that transfer, which is ordinarily an
incident of service should not be interfered with, save in cases where inter
alia mala fide on the part of the authority is proved. Mala fide is of two
kinds — one malice in fact and the second malice in law. The order in
question would attract the principle of malice in law as it was not based
on any factor germane for passing an order of transfer and based on an
irrelevant ground i.e. on the allegations made against the appellant in the
anonymous compliant. It is one thing to say that the employer is entitled
to pass an order of transfer in administrative exigencies but it is another
thing to say that the order of transfer is passed in lieu of punishment, the
same is liable to set aside being wholly illegal.
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(B) 2015 (2) Mh.L.J. 679 (State of Maharashtra Vs. Dr. Padmashree
Bainade) wherein Hon’ble Supreme Court in Para No.23 held as
follows:

“23. The transfer is a part of service contract and/or the service
jurisprudence. “Transfer is an incidence of service” “Reason to be
recorded” cannot read to mean, no reason should not be
communicated at any circumstances, specially when it is obligatory on
the part of the State to act fairly, transparently and reasonably. The
decision needs to be actuated by consideration based on law and the
record and certainly not an extraneous consideration. Unreasoned
order is always vulnerable to challenge and stated to be mala fide.
The State/ Authority needs to act bona fide. Therefore, cannot be
restricted to means for and / or with the private record/ department.
It must be reflected before taking any action/ order. Perversity or
irrationality, bona fide legality of reasons difficult to test, if not
disclosed at the time of order / action itself. It is normally the
unreasoned mid-term order or such orders are vulnerable to
challenged. An executive order on undisclosed or unreasoned
foundation of alleged misconduct and dereliction of duty is also
vulnerable to challenge on the ground of malice in law. Such
undisclosed burdened mid-term order of transfer affects the status of
the employee, it violates the service conditions thus illegal, though it is
administrative order. It has civil consequence. The principle of
natural justice is applicable. The State Act and not any guidelines
govern such State Government transfer order, such transfer order is
arbitrary, irrational and violates Article 14 of the Constitution of India.

(C)  Judgment of Hon’ble High Court in Writ Petition No.7960/2011
(Harish Baijal Vs. State of Maharashtra) wherein in Para No.10

held as follows :

“It is well settled that transfer of a government servant is an incident
of service and the courts should not interfere with such transfer
orders, ordinarily. A government servant holding a transferable post
has no vested right to continue at a particular posting or at one place
or the other. However, in the State of Maharashtra, the transfer
orders are governed by a special statute i.e. the Transfer Act and if the
procedure, as set out in the said Act, is not followed while issuing the
transfer order, such order would be unsustainable. Similarly, if an
order of transfer suffers from malice or if it has been issued by way of
victimization or by way of a penal action, the court would be justified
in setting aside such order. ”
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14. In addition to above, the learned Advocate for the Applicant referred to
the decision of this Tribunal in 0.A.No0.832/2018 (Shri Ravindar Kadampatil Vs.
State of Maharashtra, decided on 17.10.2018), 0.A.No.527/2018 (Ravindranath
Chauhan Vs. State of Maharashtra, decided on 19.11.2018, 0.A.No.952/2017
(Vilas Shirolkar Vs. State of Maharashtra, decided on 23.02.2018) and
0.A.N0.1023/2014 (Vijay Patil Vs. State of Maharashtra, decided on
24.12.2014).

15. Inso far as the decisions rendered by this Tribunal in the above mentioned
O.As are concerned, the facts and circumstances of the case, the transfer orders
were quashed. It is not necessary to deal with the facts and circumstances of
each case, as the decisions given in one case cannot be made applicable out
rightly to another case. Needless to mention that the ratio of any decision must
be understood in the background of the fact of that case and little difference in
the facts or additional fact make a lot of difference in the precedential value of a
decision. As such, each case needs to be decided on the factual background

keeping in mind the legal principles and statutory provisions.

16.  Besides, the learned Advocate for the Applicant also placed reliance on

Clause No.8 of Circular dated 11.02.2015 issued by G.A.D. which is as follows :

“¢. THEN UERUA 3 auitell &t wlenadl sRieieRl e RY/Saat-aiwn R
IRAAIHIR ABR T SR Bacs ABRIE R Aeehd R /waar-Adt aeet
FOAE A T, 31N YHRIa Aaeflad MUERY/HAa-Aien apRidderdiel aegRRIc
SIS 83He (3AWD A BAA AVEE) abRAA s fmwra ama, Hdeda
NBREY/BHAR A Ue@R a0 @B 3@ fbdl BA AEA deit UEEb-A SA
ot e, Feielta it/ wa-aien Riandia dwriae de steega e A
fEBR/FAA-AC A WRR A AfaFeE Rrdsiond drRag JH HoTaEd
el TiHhl-A= ool sran. Al JAddelid bR /BHA- AT & Ue@r Saol Ao (gt
31 SEEl TEBI-T A SEARA AEEA! BROMAA FHG Hwel aaet TMEBR! Haeld
JUBRY/HHATA-TAR TGelt TR AR AR AB-TA6S U3dfdd & bl
TR alvte TEERl-Ahs A U U S Jaett UEb-AE g delelt BRO
o 30gd fbar BA AN Bletell BIel Td: A FAd JTE BH:el dectl TIEH-ATRT TZAATAT
AR A fpal SEelt TiEEpl-a@l U@ WegE! avlid A@l. S Uehond daett
idEp- A GRAEAERAR SRAAUBIE TS D 3MUBRY/BHAR Al S@ett
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B Ad QN YU Haeld 3MHepR)/pHAR! Aldt dccl DeAEar A1 e
Brasond srRaE Jw woat gtdr end.”

At this juncture, it would be appropriate to reproduce the decision of

Hon’ble Supreme Court in (2004) 4 SCC 245 (Union of India Vs. Janardhan

Debanath & Anr.) in Para No.14 is as follows :

18.

“14. The allegations made against the respondents are of serious nature, and
the conduct attributed is certainly unbecoming. Whether there was any
misbehaviour is a question which can be gone into in a departmental proceeding.
For the purposes of effecting a transfer, the question of holding an enquiry to find
out whether there was misbehaviour or conduct unbecoming of an employee is
unnecessary and what is needed is the prima facie satisfaction of the authority
concerned on the contemporary reports about the occurrence complained of and
if the requirement, as submitted by learned counsel for the respondents, of
holding an elaborate enquiry is to be insisted upon the very purpose of
transferring an employee in public interest or exigencies of administration to
enforce decorum and ensure probity would get frustrated. The question whether
respondents could be transferred to a different division is a matter for the
employer to consider depending upon the administrative necessities and the
extent of solution for the problems faced by the administration. It is not for this
Court to direct one way or the other. The judgment of the High Court is clearly
indefensible and is set aside. The writ petitions filed before the High Court
deserve to be dismissed which we direct. The appeals are allowed with no order
as to costs.”

The propositions enunciated in the aforesaid Judgments can be

summarized as follows :

“(A)  An order of transfer is an administrative order and ordinarily is an
incidence of service. Therefore, it should not be interfered with
except whether malafides on the part of authority is proved.

(B)  Transfer which is made on the ground of complaint is punitive in
nature. Punitive transfer cannot be effect without an enquiry and
substantiation of the same by the competent authority.

(C) In case of mid-term or mid-tenure transfer, it must be shown that

the matter has been examined objectively and the transfer is
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necessitated on account of administrative exigencies and it should
be in compliance of provisions of Sections 4(4)(ii) and 4(5) of

‘Transfer Act 2005’.

19. In-so-far as the Circular dated 11.02.2015 quoted above is concerned, it

stipulates that the employee shall not be transferred merely on the basis of
complaints and there must be some investigation or material on record to
substantiate the same and if the competent authority satisfied that the transfer is
necessitated, then in that event, the authority should record the reasons, and
thereafter, it should be approved by the concerned authority with objective

satisfaction. As such, the transfer is permissible once complaint is substantiated.

20. Now, turning to the facts of the present case, admittedly, the Applicant

has not completed the normal tenure of three years at the time of impugned
transfer order, and therefore, the transfer is mid-term as well as mid-tenure.
Furthermore, the transfer was admittedly made on the basis of report made by
Dean dated 24.05.2018 (Page No.55 of the P.B.). Consequent to report of Dean,
the Director, Ayush (Respondent No.2) submitted proposal before CSB for the
transfer of the Applicant. The recommendation of CSB which is at Page No.133
shows that the CSB in its meeting dated 29.05.2018 discussed the issue and
recommended transfer of the Applicant in view of report of Dean. Later it was
approved by the Hon’ble Minister, and thereafter, by Hon’ble Chief Minister
being higher competent authority, in view of provisions under Sections 4(4)(ii)

and 4(5) of ‘Transfer Act 2005’.

21. Now, the crux of the matter is, whether the transfer is punitive or it was

necessitated on the basis of report made by Dean and secondly, whether the
report of the Dean can be said substantiated, so as to render the transfer order

legal and valid.
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22. The learned Advocate for the Applicant has invited my attention to certain

letters/correspondence made in between Applicant and Dean to show that
because of insistence of the Applicant for some facilities and cleanliness, the
Dean was antagonized which triggered submission of report to the Director,
Ayush for Applicant’s transfer. In this behalf, she referred letter dated
21.07.2016 written by the Applicant addressed to Dean (Page No.34 of the P.B.).
In the said letter, the Applicant has requested the Dean for facilitating the
services of anesthetics on payment of charges by the patients. However, the
Dean by his letter dated 11.08.2016 (Page No.35 of the P.B.) informed the
Applicant that as per practice prevalent, the services of approved anesthetics can
be availed free of cost and the matter of availing the services of anesthetics on
contract basis is under consideration of the Government. The learned Advocate
for the Applicant also referred to Applicant’s letter dated 09.12.2016 (Page No.45
of the P.B.) wherein the Applicant had requested the Dean for appointment of
additional staff to maintain cleanliness and hygiene. However, the Dean by his
reply dated 17.12.2016 (Page No.46 of the P.B.) replied that he took round in the
Department and see nothing unhygienic. In this connection, there is one more
letter dated 20.12.2016 written by the Applicant addressed to Dean wherein she
raised grievance that she is not being taken in confidence by Dean while
allotment of duties in the Department. On the same day i.e. on 20.12.2016, she
has sent one more letter addressed to Dean wherein she alleged that the Dean is
caste-bias and her grievances raised in the earlier correspondence are not
attended to properly. This correspondence in fact shows lack of coordination and
nothing else. Therefore, this correspondence is of little assistance to the
Applicant to jump to the conclusion that the Applicant has been victimized by

transferring her from Mumbai to Nanded.

23.  Now, turning to the report made by Dean dated 29.05.2017 (Page No.51

of P.B.) and 24.05.2018 (Page No.55 of P.B.). For the present matter, the second
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report dated 24.05.2018 is material as on the basis of said report, the Director,
Ayush forwarded proposal to CSB. Before adverting to the report dated
24.05.2018, it would be appropriate to refer complaints dated 17.10.2016 (Page
No.36 of P.B.) and 16.11.2016, 22.11.2016 which are at Page Nos.38 to 41 of P.B.
These are the complaints made by Staff Nurses against attitude and behavior of
the Applicant. The Staff Nurses alleged that they have been subjected to
harassment, insult and intimidation at the hands of Applicant. In these letters
addressed to Dean, Staff Nurses had also referred certain specific instances and
requested the Dean to take necessary steps for smooth functioning of the

Department.

24. Now, let us see the report dated 24.05.2018 made to Dean for transfer of

the Applicant. It would be appropriate to reproduce the report for

understanding in proper perspective.

“31Rid Agcar /drds

ST1.35. T3S / 31T/ Feett/ faeiedt/09¢ /36 38, featies : R A, R09¢
ufd,

L IAATB,

SN JATACH,

FAERIE I, HTE.

fas: e A@iFet FdleR, EHEuHES do weAus, Ghdids @emn A
A SEcl BREE.

el . A BRI U . AU/ 3TAT/R0919/QER -5 3, featicd RQ A, 2090.
L. FABE,

faernfea gesolt 3nuet dat Jahia SEg ustews duvd Ad 3R,

el uaeed suuiA YenAeFe dedl, Gemwmas den geues, qFdas
o idt verdr BRI, FUEEdA SR HHRA-ARR AR A add a4 S

FOAATAA FHovRAdeR 2ol faudtd uRuia a Hovictidict uRasiest @t @ ar saa-Aist
BRI A A BAATTA A Bld.
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Yen At} Al adat g Rawoies st ARERD gld 3RI AHB TR
U @0t a@ SAR HAHAI-AlG ATAT A6 g A Agel BRAAl AP @, YA
FOAATANA BHAT- TR BIHABGUEA BRI AR B0, UL Afsit fecten 3L
Ulcetel o1 01, [aoNd FAHTwEl Uegdlel Bld B0 3T USRS Hcalided dle e
feedam seldt 3@, qen. ARt AW NN adAEHBS TRARG! a0t FA A 36D
uRaRies daHal-AE Jan. e AdHgH A AGEER Bld 3R ATABIH MUATERUE
AP [HBA SHAEEA G Hetat 3E.

e, AR A FHoUISRID R0 B RN 3RS 1B FHOMERATAle! THURAAER
I faudta uRom Seten 3tg. dan. ded A Egadt gdt Honeria afgaten g,
RATBAT a 3Yde e ueEdia Hod AR IuAR 3@ A HaferEE Hoad Ad
B FHOMERIA RRATEAR HFATS g UG FASR AACAE! RABADBAA EALRAH IRARY
OIS AAT & AGERAAl UeEdlel Ul Bl Sl Ad Bl d UR® RATBADBIAL
FREIAAR .9000/- S AEELE BFel A aSlel APCAT FBREA Adl 3d A
R AH 31 AT TRSY @ IR AletiE 3id gldl. W da. AieR! Aiett AT a Feees
QT IUM-AT HFAARNA AT ATIA FABR I NSHION AT #Fce A TR HHAR! 1 gad
FHOEEA AP Detett Bleill. ABRA NFN fafgd HRIUENTAR adaEwEa sz
3gE dE. HERE A HFAdS Al USTaR AEEAA HHARY FFUS Sgaalt dett. HHBAd TS 8
R [T ds 3RACAEHB A AGEAA! JRIRA TAR AAAC d A3 e 3ucts gl
TAAA. TARE AT RO Bl HOURAR Bl Al W dan. dieRt A adenages dal.
HICRW@ Aett IRAS FHoEA FHourRAdl ST &g Sdelet Mg, TARE HOMAAA TcAiest
fastonelt Hdtta ewaipen = guiud Aiaeien 3tgd a Afget Fouid Bt Bl 3Ed. a: H.
JLUER FUEA 3 HAg BRI UbAd ARG RAE FHoer 3R s fatteen
Uegciual 3ifcer gadl @ HUE YR afdae uRond AAoI-20 31Yde 3UAR Ueadiens
FHUAl BA AGA @ WY dendqeR Al HRIAAD TR @ IR a fadua: 3nfis
TRRRAHB AREBR FHERIA 3UAR HU-AT AlFAlell 3TAR 80 RURKA Selel 3NE.
ABAC TN e, M [aHwa 3{idst g Adl 3d 3RIA RSN = e gl
HOE Bld 3. FHUN BABAA d UFcltais! [AHEIAA FHovian APEN UBR FHordl
3uctel Bl dAA [N Ul deliell el Ae Jeft 3uctee! it Aeptan et
Jlell ARMAR @ AdpW AR Bl W foRllstel dmal dedelld BRIcRa 32
feolfa daiat B, qanfy, Jen. Qe Fisl AstEl Bid Aittseran Atk feolean 3R
Uiciel ebotct slig!.

FARRIA TeT SN B FAAGNA deAA™  TAT dAGA 3R ABUA
aifiier Afdes 312 3UTAR UeadlEAl 3ATial & BT FHov AR UHE! 31eN YA fatese
UeEAd 3UAR HTATAT 00l T AL RIEBUA 299906 (HIEA 00l d Ad SRAAA. TR
UL AERY A A FAHEN SR M- HIICIE! el FeE 3uER &5 ad AGd. A
3R AT TS BI0M-AT AT AT AT HIAATA 3UTR el AA Al a A A
HOE Bl 3. A AR A UHER adal g Fovllgar g R0 3RJA I fudia
R Bl Wcdas [IHmend 3uarEl Aon-q FOREER Selell 3B, T [asmna
Suartel Jo-n FHovtidt As2n 3 et wat gia swgE gatian & Hsen Geenar suetet
3E.

A AR Al TR TFAas! [AHEIa sz gele delcall abRIel
SHOTE MDA T ARt dEmR SiimER! AE 2EiEen HROUNES! aHp wgu ot
3R, JALAERT Afel Delcdl APRIA AA 3GgE el AE. AR @ dedeR Al
BHAACI AT ATell TR YHITMEAT AoTeal 391 TATAT YAcel Hmel TSl Aielt AT
AR afama fwt feml Helt smcmEa & G@iew 20.92.2098 U A Helat
3E. SAUBR FAFMAATA d FHoUCR! YHFR BRI AR JEHAARS 3RU HW
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Htaaa Ao AF. s e den.deRt AlwsA MUBRA IR gGa S a
AR BHA-Alel1 ST VT TAcel DAl STAT AFTAL ABRAT Ad B

FHO(A AR - TR q IRSY Foviid {5, FoouEA AR UBRE
FHOURAABNA BHA-TTAEN MALAD AN G Aalel, Ae. AR Al UebeR actal AHS
HAA-Alel FURT A, TA BR Hovled a i 3EErRl a e St JEBARH
3MRT BN it A A dElt frarE dar, dandled Al dicbles e agall B0t
3B 3ME. (Alad 3M@AD AT Td dPRt d AR SXAASIAT BIRAIbA Ul dlceblcs
Jesizda siiswa Ad 3gd.)

ARAA 3AURA fretclt wrvend A @, 3 stegg Ad it Attt far wHat de.
AR, WeATWH, Tl [aeor Al dichbios 3eTA d&elt B A JeLALR At
AR adel d BRI A g1 BHAT-Ale, faud: FHootiel a aiiss 3ifdep-Alst Arausr

B T fepagal A aed BRa.
T8/ -
(d&.on. AL TIE)
ST, A.3.UARR Jah AU (31),
WA, HIZ 9¢.”
25. In addition to above, the Respondents have also placed on record the

Chart about the performance of the Applicant as well as Respondent No.4 during

their tenure which is at Page No.83 of the P.B. It is reproduced as under :

“Dr. Surekha Devaikar

Exhibit — R-1

2014 2015 2016

OT Procedure 241 161 35 (ward closed From
04/01/16 08/06/16

Delivery 210 225 52
Yonidhavan 2102 2022 720
Yonipichoo 1839 1920 948
Basti 2724 2644 3900
Uttarbasti 704 608 916
Yongiahbyang 54 48 77
Yonipratisaran 162 170 08
Yonidhupan 310 220 169
Referred Patients 5 7 00
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e 35 40 38
Falol gt -Taat 2724 2644 3900
aFA 07 10 06
Ra=s 30 20 40
SeltebTadRol 02 - 01

Dr. Saudamini Chaudhari
(16/6/2016 to 22/06/2018)

2016 2017 2018

OT Procedure 37 14 (OT closed from | 00
15/03/17)

Delivery 62 88 25
Yonidhavan 212 619 112
Yonipichoo 151 729 62
Basti 2101 2650 52
Uttarbasti 612 720 121
Yongiahbyang 50 49 00
Yonipratisaran 00 07 00
Yonidhupan 00 01 00
Referred Patients 69 152 57
R 16 22
Haion Feige-2dae 2650 52
aFel 05 1
fera=t 11 05
SlBEARY
orfaHon 3tet

26. Thus, it is obvious from the facts and figures that, during the tenure of

Applicant, the performance of the Department headed by the Applicant was
diminished in all respect. The Dean in his report dated 25.05.2018 took note of

these aspects and opined that the continuation of the Applicant would cause



16 0.A.610/2018
inconvenience to the poor and needy people who visit the Hospital for
treatment. His observation seems based on the facts and figures. There is
reduction of procedure and number of patients visited the Hospital for their

treatment.

27.  As such, the cumulative reading of report as well as Chart reproduced

above, clearly demonstrates the transfer was necessitated due to attitude and
inefficient performance of the Applicant. Needless to mention that the
Government Hospital is the institution for poor and needy people for medical
treatment, as they cannot afford private Hospitals. Thus, the authority seems to
have formed that the continuation of the Applicant as Head of Department
would not be in the interest of patients as well as in the interest of public at
large, and therefore, the CSB accepted the report of the Dean and recommended
for the mid-term and mid-tenure transfer of the Applicant. The decision to
transfer the Applicant seems to be conscious and objective. It cannot be termed

arbitrary or malicious.

28. The learned Advocate for the Applicant sought to contend that, ACR of the

Applicant written by none other than Dean reflects that the performance of the
Applicant was good enough, and therefore, the report submitted by Dean dated
24.05.2018 is contrary to his own assessment of the Applicant reflected in his
C.Rs. The Applicant has produced copies of ACR of the year 2016-17 which is at
Page No0s.107 to 111 of the P.B. The Dean is Reporting Officer and Director,
Ayush is Reviewing Officer. As per Dean’s assessment, overall gradation was ‘7’
out of ‘10°. No doubt, the Dean has not written anything adverse in this ACR.
However, it is significant to note that this ACR pertains to period 20.06.2016 to
31.03.2017. Whereas, in the present case, the report of Dean which was

foundation for the transfer is dated 24.05.2018, and therefore, the relevant
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period of ACR would be 2017-18. However, ACRs of 2017-2018 are not

produced.

29. It seems that the Applicant had also approached Maharashtra State

Scheduled Caste, Scheduled Tribe Commission (SC/ST Commission) raising the
grievance of discrimination in gradation in ACR. The letter of SC/ST Commission
dated 23.11.2017 addressed to Principal Secretary is at Page No.53. In the said
letter, it was recommended to consider the upgradation of the ACR of Applicant.

To my mind, this aspect is not relevant in the present controversy.

30. As such, the transfer of the Applicant seems necessitated in view of her

non-satisfactory performance and general attitude. The Dean has elaborately
commented upon it in his report. It is self-speaking report highlighting the
necessity of transfer of Applicant. This being the position, it cannot be said that
this is a case of transfer on mere substantiated complaint, which is vulnerable to
attack as not sustainable in law. In the present case, there seems to be
performance appraisal of the Applicant by none other than Dean who had an
opportunity to observe her performance and amongst other things. As such, on
objective assessment of situation, he opined that the continuation of the
Applicant would not be appropriate for smooth administration of the
Department and Hospital. Thereupon, the Director, Ayush forwarded the
proposal of her transfer to CSB which approved the same in its meeting dated
29.05.2018. It being mid-term and mid-tenure transfer has been also approved
by the higher competent authority i.e. Hon’ble Chief Minister as per the
requirement of Sections 4(4)(ii) and 4(5) of the ‘Transfer Act’. Section 4(5) of
‘Transfer Act 2005’ provides that, in special cases, after recording the reasons in
writing, the higher competent authority can approve mid-term and mid-tenure
transfer. It seems to have been treated as a special case in view of report of

Dean. Thus, the transfer seems to have been made in public interest.
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31. In this view of the matter, the contention of the learned Advocate for the

Applicant that the employee cannot be transferred without holding regular
departmental enquiry, is not acceptable, particularly in the light of the Judgment
of Hon’ble Supreme Court in Janardhan Debanath’s case (cited supra). The
situation is clearly covered by the ratio laid down by the Hon’ble Supreme Court
that, for the purpose of effecting a transfer, the question of holding an enquiry to
find out whether there was misbehavior and conduct of an employee is
unnecessary and what is pleaded is the prima-facie satisfaction of the authority
concerned on the contemporary report about occurrence of complaint and if the
Department holding an elaborate enquiry is to be insisted upon, the very purpose
of transferring the employee in public interest or exigencies of administration
would get frustrated. The Hon’ble Supreme Court also highlighted that the
question whether the employee could be transferred to a different Division is a
matter for the employer to consider depending upon the administrative
exigencies and the extent of solution on the problems faced by the
administration and it is not for the Court to direct one way or the other. This
dictum laid down by the Hon’ble Supreme Court holds the field in the present set

of facts.

32. In Somesh Tiwari’s case (cited supra), the transfer was made on the basis

of anonymous complaint which was investigated, but nothing adverse was found
yet, he was transferred from Bhopal to Shilong. It is in this context, it has been
held that the order has been passed on material which was non-existent, and
therefore, quashed it being punitive. Whereas, the facts of the present case are

quite distinguishable.

33. In Padmashree S. Bainade’s case (cited supra), the transfer was on the

basis of complaint of misconduct but there was no proper reasoning to bring it

within the ambit of special case as contemplated under Section 4(5) of ‘Transfer
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Act 2005’. Whereas in the present case, the transfer order is supported by
material and found necessary in administrative exigency and for public interest.
Therefore, with respect, this authority is of little assistance to the Applicant in the

present context.

34. Reference is also made to Judgment of Hon’ble High Court in Writ Petition
No.7960/2011 (Harish Maganlal Baijal Vs. The State of Maharashtra & Ors.)
which relates to transfer of Deputy Commissioner of Police on complaint.
However, the matter was not placed before Police Establishment Board in terms
of G.R. dated 25.07.2008 and Judgment of Hon’ble Supreme Court in Prakash
Singh and others Vs. Union of India and others (2006) 8 SCC 1 and it was held
serious illegality. Therefore, in fact situation, the order of transfer as quashed.
As facts involved in present case are quite different, this authority is of no help to

the Applicant.

35. Here, it would be apposite to refer one more Judgment of Hon’ble

Bombay High Court in V.B. Gadekar, Deputy Engineer Vs. MHADA : 2007 (6)
BOM CR 579 having bearing over the present case, wherein it has been held as

follows :

“Ordinarily, orders of transfer are made in the exercise of administrative
authority to meet the exigencies of service and in public interest. How the
Administration has to run its affairs is not a matter which squarely falls in the
judicial domain. Unless the orders of transfer were in conflict with Rules and
were made for ulterior motives or in patent arbitrary exercise of powers, the
Court would decline to interfere in such matter. The transfer could be due to
exigencies of service or due to administrative reasons. The Petitioners in the
present case have failed to demonstrate as to how the order of transfer has been
passed for collateral purposes or is a patent arbitrary exercise of power.”

36.  Thus, what transpires from the material placed on record that the transfer

order was necessitated for administrative exigencies and public interest in view

of report made by Dean exhibiting non-performance and indifferent attitude of
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the Applicant, which was severely affecting medical services to the
underprivileged people. There is full compliance of provisions under Sections

4(4)(ii) and 4(5) of ‘Transfer Act 2005’.

36. The necessary corollary of above discussion leads me to sum-up that the

application is devoid of merit and deserves to be dismissed. Hence, the following

order.
ORDER
The Original Application is hereby dismissed with no order as to costs.
Sd/-
(A.P. KURHEKAR)
Member-J
Mumbai

Date : 04.01.2019

Dictation taken by :
S.K. Wamanse.
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