
IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL 

MUMBAI 

 

ORIGINAL APPLICATION NO.610 OF 2018 

 

DISTRICT :    MUMBAIMUMBAIMUMBAIMUMBAI         
  

 

Dr. Soudamani S. Chaudhari    ) 

Working as Professor, Age : 54 Yrs,  ) 

Residing at 1, Gomati, Khan Abdul Gafar  ) 

Khan Road, Worli Sea Face,    ) 

Mumbai - 400 030.     )...Applicant 

 

                     Versus 

 

1. The State of Maharashtra.   ) 

Through Principal Secretary,   ) 

Medical Education & Drugs Dept., ) 

Gokuldas Tejpal Hospital Building,  ) 

9th Floor, Lokmanya Tilak Road,  ) 

Mumbai - 400 001.    ) 

 

2.  Director.     ) 

Directorate of Ayush (M.S),  ) 

4th Floor, St. Georges Hospital   ) 

Compound, Dental College Complex, ) 

P. Demello Road, Mumbai 400 001.  ) 

 

3. Dean.      ) 

Government R.A. Podar Ayu Medical ) 

College, Annie Besant Road, 18,  ) 

Worli, Mumbai 400 018.   ) 
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4. Dr. Sulekha J. Deolkar.     ) 

Professor, Govt. R.A. Podar Ayu  ) 

Medical College, Annie Besand Road, 18, ) 

Worli, Mumbai 400 018.    )…Respondents 

 

Mrs. Punam Mahajan, Advocate for Applicant. 

Ms. S.T. Suryawanshi, Presenting Officer for Respondent Nos.1 to 3. 
 

Ms. Lata Patne, Advocate for Respondent No.4. 

 

 

CORAM               :    SHRI A.P. KURHEKAR, MEMBER-J 

                                    

DATE                    :    04.01.2019 

 

JUDGMENT 
 

 

1. The Applicant has challenged her transfer by impugned order dated 

21.06.2018 whereby she was transferred from the post of Professor, Podar 

Ayurved Medical College, Mumbai to the post of Professor, Government Ayurved 

College, Nanded invoking the jurisdiction of this Tribunal under Section 19 of the 

Administrative Tribunals Act, 1985.   

 

2. Briefly stated the facts giving rise to this application are as under : 

 

 The Applicant joined as Professor at Podar Ayurved Medical College, 

Mumbai on 20.06.2016 and since then, she was working at the said place till 

passing of impugned order dated 21.06.2018 whereby, she has been transferred 

to the post of Professor, Government Ayurved College, Nanded and in her place, 

the Respondent No.4 – Dr. Sulekha J. Deolkar, who was working in Government 

Ayurved College, Nanded was posted at Podar Ayurved Medical College, Mumbai.  

The Applicant contends that she has been transferred to accommodate 

Respondent No.4 and secondly, the transfer is punitive, and therefore, not 



                                                                                        O.A.610/2018                           3

sustainable in law and facts.  During the Applicant’s tenure at Podar Ayurved 

Medical College, Mumbai, she was pursuing Respondent No.3 i.e. Dean, Podar 

Ayurved Medical College for availing certain facilities in her Department for the 

convenience of the patients.  However, the Respondent No.3 got annoyed and 

earlier on 19.05.2017 submitted report to Respondent No.2 – Director of Ayush 

for her transfer.  Since then, the Respondent No.3 was antagonized and was bent 

upon to transfer her, but he could not succeed in 2017.  Thereafter again, the 

Respondent No.3 submitted report / complaint dated 24.05.2018 to Respondent 

No.2 – Director of Ayush alleging incompetency and misbehavior as well as non-

performance of the Applicant.  The Applicant contends that the report dated 

24.05.2018 was nothing but an attempt to oust her and to accommodate 

Respondent No.4 in her place.  It is on this background, she has been transferred 

by impugned order dated 21.06.2018 from Mumbai to Nanded.   She claims to 

have been victimized by the Respondents though her performance was good 

enough.  She further asserts that, it is in contravention of Government Circular 

dated 11.02.2015 which provides that, there should not be transfer on mere 

complaint.   The Applicant, therefore, contends that the impugned transfer order 

is malafide and not in consonance with the provisions of Sections 4(4)(ii) and 4(5) 

of Maharashtra Government Servants Regulation of Transfers and Prevention of 

Delay in Discharge of Official Duties Act, 2005 (hereinafter referred to as 

“Transfer Act 2005’).    

 

3. Per contra, Respondent Nos.1 to 3 resisted the application by filing 

common Affidavit-in-reply inter-alia denying the allegations made by the 

Applicant in the application that the transfer is punitive and was made out of 

vengeance.   It is not in dispute that the Applicant has not completed three years 

normal tenure and at the time of impugned order, was not due for transfer.  The 

Respondents contend that the relation of the Applicant with Staff Nurses and 

other colleagues was not cordial.   The Nurses working under the Applicant was 

also unhappy with the behavior of the Applicant and made representation to the 
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Dean.  The Respondents further contend that, since the Applicant took over the 

charge of Head of Department due to incompetency and indifferent behavior of 

the Applicant, there was drastic reduction in number of patients visiting the 

Hospital for treatment.  As such, the Applicant was not discharging her duties 

faithfully and efficiently, resulting in diminishing the number of patients visiting 

the Hospital.  The Respondent No.3, therefore, submitted the report on 

24.05.2018 recommending her transfer to Respondent No.2 – Director of Ayush 

who accordingly forwarded the proposal for her transfer to Civil Services Board 

(CSB).  In pursuance of it, the matter was placed before the CSB.  The issue was 

pondered and discussed.  The CSB in its meeting dated 29.05.2018 considered 

the proposal and in view of the report of Dean, recommended her transfer to 

Government Ayurved College, Nanded in place of Respondent No.4 and 

consequently, the Respondent No.4 was transferred in place of Applicant at 

Mumbai.  As it was mid-term and mid-tenure transfer, the proposal was placed 

before Hon’ble Minister who approved the same, and thereafter, it was placed 

before Hon’ble Chief Minister who was pleased to accord sanction to the transfer 

of the Applicant from Mumbai to Nanded.   

 

4. The Respondents thus contend that the transfer was necessitated from 

the point of administrative exigencies and in view of report of Dean and it was 

necessary for the smooth functioning of the Hospital and for betterment of 

Medical Services to the poor and needy persons.  As such, according to 

Respondents, there is no malice or arbitrariness in the impugned order.  On the 

contrary, it was the need of administration and accordingly, after necessary 

compliance of Sections 4(4)(ii) and 4(5) of ‘Transfer Act 2005’ transfer order has 

been issued.  On these pleadings, the Respondent Nos. 1 to 3 prayed to dismiss 

the application.        

 

5. The Respondent No.4 has also resisted the application by filing reply inter-

alia denying that the Applicant has been transferred to accommodate her at 
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Mumbai.  The Respondent No.4 thus supported the pleadings and stand taken by 

Respondent Nos.1 to 3 and contends that the transfer is legal and challenge is 

without any merit.    

 

6. The Applicant has also filed Affidavit-in-rejoinder thereby reiterating the 

contentions raised in the O.A.   

 

7. The Respondent Nos. 1 to 32 have also again filed Affidavit-in-sur-

rejoinder reiterating the grounds raised in Affidavit-in-reply filed earlier.   

 

8. Heard Smt. Punam Mahajan, learned Advocate for the Applicant, Ms. S.T. 

Suryawanshi, learned Presenting Officer for the Respondent Nos.1 to 3 and Ms. 

Lata Patne, learned Advocate for Respondent No.4.   

 

9. Learned Advocate for the Applicant sought to contend that the Applicant 

was admittedly not due for transfer, and therefore, it being mid-term and mid-

tenure transfer has to be in strict compliance of the provisions of Sections 4(4)(ii) 

and 4(5) of ‘ROTA Act 2005’ which is according to her missing in the present 

matter.  She further emphasized that the very foundation of the transfer of the 

Applicant is the report / complaint of Dean, and therefore, the transfer is punitive 

as in absence of regular D.E, there cannot be transfer on such report / complaint, 

which amounts to punishment.  She further sought to contend that, in fact, the 

Applicant during her tenure at Mumbai was discharging her duties efficiently, but 

Dean was antagonized with her because of some correspondence she made with 

the Dean, which was in fact aimed for better facilities in the Hospital.  Thus, the 

sum and substance of the submission of learned Advocate for the Applicant is 

that the said transfer is punitive, and therefore, not sustainable in law.  The 

Applicant’s Advocate in support of her submission placed reliance on certain 

decisions, which would be dealt with a little later.   
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10. Per contra, Ms. Suryawanshi, learned Presenting Officer submitted that, in 

view of fact finding report of Dean and in the light of diminishing number of 

patients because of unsatisfactory work of the Applicant, it was necessary to 

transfer the Applicant for administrative convenience as well as for smooth 

functioning of the Hospital.   The proposal of transfer made by Director, Ayush 

was placed before the CSB and after his approval, it was approved by the Hon’ble 

Minister as well as Hon’ble Chief Minister being highest competent authority.   As 

such, the transfer was made in compliance of provisions of Sections 4(4(ii) and 

4(5) of ‘Transfer Act 2005’. 

 

11. Ms. Lata Patne, learned Advocate for Respondent No.4 also supported the 

impugned transfer order and adopted the stand taken by the learned P.O.  She 

contends that, her client’s transfer at Mumbai was in consequent to the transfer 

of the Applicant and Respondent No.4 has no role to play in it.   

 

12. Before reverting to the facts, it would be apposite to highlight the legal 

aspects to be borne in mind while considering the issue in question.   

 

13. The learned Advocate for the Applicant referred to following decisions : 

  

(A) (2009) 2 SCC 592 (Somesh Tiwari Vs. Union of India) wherein 

the Hon’ble Supreme Court in Para No.16 held as under : 

 “16. Indisputably an order of transfer is an administrative order.  There 

cannot be any doubt whatsoever that transfer, which is ordinarily an 

incident of service should not be interfered with, save in cases where inter 

alia mala fide on the part of the authority is proved.  Mala fide is of two 

kinds – one malice in fact and the second malice in law.  The order in 

question would attract the principle of malice in law as it was not based 

on any factor germane for passing an order of transfer and based on an 

irrelevant ground i.e. on the allegations made against the appellant in the 

anonymous compliant.  It is one thing to say that the employer is entitled 

to pass an order of transfer in administrative exigencies but it is another 

thing to say that the order of transfer is passed in lieu of punishment, the 

same is liable to set aside being wholly illegal. 
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(B) 2015 (2) Mh.L.J. 679 (State of Maharashtra Vs. Dr. Padmashree 

Bainade) wherein Hon’ble Supreme Court in Para No.23 held as 

follows: 

“23.     The transfer is a part of service contract and/or the service 

jurisprudence.  “Transfer is an incidence of service” “Reason to be 

recorded” cannot read to mean, no reason should not be 

communicated at any circumstances, specially when it is obligatory on 

the part of the State to act fairly, transparently and reasonably.  The 

decision needs to be actuated by consideration based on law and the 

record and certainly not an extraneous consideration.  Unreasoned 

order is always vulnerable to challenge and stated to be mala fide.  

The State/ Authority needs to act bona fide.  Therefore, cannot be 

restricted to means for and / or with the private record/ department. 

It must be reflected before taking any action/ order.  Perversity or 

irrationality, bona fide legality of reasons difficult to test, if not 

disclosed at the time of order / action itself.  It is normally the 

unreasoned mid-term order or such orders are vulnerable to 

challenged.  An executive order on undisclosed or unreasoned 

foundation of alleged misconduct and dereliction of duty is also 

vulnerable to challenge on the ground of malice in law.  Such 

undisclosed burdened mid-term order of transfer affects the status of 

the employee, it violates the service conditions thus illegal, though it is 

administrative order.  It has civil consequence.  The principle of 

natural justice is applicable.  The State Act and not any guidelines 

govern such State Government transfer order, such transfer order is 

arbitrary, irrational and violates Article 14 of the Constitution of India. 

 

 (C) Judgment of Hon’ble High Court in Writ Petition No.7960/2011 

(Harish Baijal Vs. State of Maharashtra) wherein in Para No.10 

held as follows : 

 

“It is well settled that transfer of a government servant is an incident 

of service and the courts should not interfere with such transfer 

orders, ordinarily.  A government servant holding a transferable post 

has no vested right to continue at a particular posting or at one place 

or the other.  However, in the State of Maharashtra, the transfer 

orders are governed by a special statute i.e. the Transfer Act and if the 

procedure, as set out in the said Act, is not followed while issuing the 

transfer order, such order would be unsustainable.  Similarly, if an 

order of transfer suffers from malice or if it has been issued by way of 

victimization or by way of a penal action, the court would be justified 

in setting aside such order. ”   
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14. In addition to above, the learned Advocate for the Applicant referred to 

the decision of this Tribunal in O.A.No.832/2018 (Shri Ravindar Kadampatil Vs. 

State of Maharashtra, decided on 17.10.2018), O.A.No.527/2018 (Ravindranath 

Chauhan Vs. State of Maharashtra, decided on 19.11.2018, O.A.No.952/2017 

(Vilas Shirolkar Vs. State of Maharashtra, decided on 23.02.2018) and 

O.A.No.1023/2014 (Vijay Patil Vs. State of Maharashtra, decided on 

24.12.2014).   

 

15. In so far as the decisions rendered by this Tribunal in the above mentioned 

O.As are concerned, the facts and circumstances of the case, the transfer orders 

were quashed.   It is not necessary to deal with the facts and circumstances of 

each case, as the decisions given in one case cannot be made applicable out 

rightly to another case.  Needless to mention that the ratio of any decision must 

be understood in the background of the fact of that case and little difference in 

the facts or additional fact make a lot of difference in the precedential value of a 

decision.  As such, each case needs to be decided on the factual background 

keeping in mind the legal principles and statutory provisions.   

 

16. Besides, the learned Advocate for the Applicant also placed reliance on 

Clause No.8 of Circular dated 11.02.2015 issued by G.A.D. which is as follows : 

 

“8888 ---- ,[kk| k izdj. kkr 3 o” kkZis{ kk deh dkyko/ kh v lysY;k vf /kdkjh@deZp k&; kaP;k fojks/k kr 
xSjorZ. kqdhP; k rØ kjh izkIr > k Y;kl dsoG rØ kjhP; k vk/ kkjs  laca/kh r vf/kdkjh @deZpk &;k ph cnyh 
dj.;kr ;sÅ u;s-   v’ kk iz dj.kkr laca/khr vf/kd kjh@d eZpk&;ka P;k rØ kjh laca/ kkr hy oLrqfLFkr h  
tk. kwu ? ks Åu ¼v ko’;d rsF ks  vgoky e kxo wu ½ rØ kjhe/ khy x kaHkh;Z fopkj kr ?ks Åu] laca/ khr  
vf/kdkjh @deZpkjh R;k p inko j Vso.ks v ko ’;d vkgs fdaok dls ;kckcr cnyh iz kf/kdk& ;kus B ksl  
fu.kZ; ?;ko k-   laca/ khr vf/ kdk jh@deZpk&; kaP;k fojks/k krhy r Ø kjhe/;s rF; vk< Gwu v kY;k l laca/ khr  
vf/kdkjh @deZpk&; kyk R;kp inkoj Bsow u R;kP;kfo: /n f’kLrHkax kph dkjo kbZ lq: dj. ;krckcr  
cnyh izkf/kdk &;k us fu.kZ; ?;k ok-  ek= laca/khr vf/ kdkjh@d eZpk&;ky k R;kp ink oj Bso .ks ;ksX; u kgh  
vls  cnyh iz kf/kdk &;kps  er > kY;kl  R;kc kcrph  dkj. kkfeeka lk uewn d:u  cnyh i zkf/kdkj h  laca/ khr  
vf/kdkjh @deZp;k&; kph cn yh R;kP;k yxrP; k ofj”B  izf/kdk&;kd Ms izLrkfo r d: ‘kdrks-    
yxrP;k ofj”B iz kf/kdk &;kd Ms v lk  izL rko  izk Ir > kY;k l  cnyh izf/ kdk&; kus uewn dsys yh dkj. ks 
;ksX; vkgsr fdaok d ls ;kp h Nku uh d: u Lor%p s er Li” V d:u cnyh iz kf/kdk &;kP;k izLrko kyk  
ekU;krk | koh fdaok cnyh iz kf/kdk&; kpk iz Lrko QsV kGw u yko.; kr ;ko k- T;k izdj.kk r cnyh  
izkf/kdk &;kP;k iz Lrk oku ql kj xSjor. kqdhP; k vuq” kaxk us ‘k k ldh; vf/kdkj h@deZpkj h ;ka ph cnyh 
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dj.;kr ;srs v’ kk izdj.k kr  laca/ khr  vf/kd kjh@deZp kjh ;kaph cnyh dsY;k uarj R;kP ;k fo:/n  
f’kLrHak xkp h dkjokbZ lq : dj. ;kph n{krk ?;k oh-” 

 

17. At this juncture, it would be appropriate to reproduce the decision of 

Hon’ble Supreme Court in (2004) 4 SCC 245 (Union of India Vs. Janardhan 

Debanath & Anr.) in Para No.14 is as follows : 

 

“14. The allegations made against the respondents are of serious nature, and 

the conduct attributed is certainly unbecoming. Whether there was any 

misbehaviour is a question which can be gone into in a departmental proceeding. 

For the purposes of effecting a transfer, the question of holding an enquiry to find 

out whether there was misbehaviour or conduct unbecoming of an employee is 

unnecessary and what is needed is the prima facie satisfaction of the authority 

concerned on the contemporary reports about the occurrence complained of and 

if the requirement, as submitted by learned counsel for the respondents, of 

holding an elaborate enquiry is to be insisted upon the very purpose of 

transferring an employee in public interest or exigencies of administration to 

enforce decorum and ensure probity would get frustrated. The question whether 

respondents could be transferred to a different division is a matter for the 

employer to consider depending upon the administrative necessities and the 

extent of solution for the problems faced by the administration. It is not for this 

Court to direct one way or the other. The judgment of the High Court is clearly 

indefensible and is set aside. The writ petitions filed before the High Court 

deserve to be dismissed which we direct. The appeals are allowed with no order 

as to costs.” 

 

18.  The propositions enunciated in the aforesaid Judgments can be 

summarized as follows : 

 

“(A) An order of transfer is an administrative order and ordinarily is an 

incidence of service.  Therefore, it should not be interfered with 

except whether malafides on the part of authority is proved.  

(B) Transfer which is made on the ground of complaint is punitive in 

nature.  Punitive transfer cannot be effect without an enquiry and 

substantiation of the same by the competent authority. 

(C) In case of mid-term or mid-tenure transfer, it must be shown that 

the matter has been examined objectively and the transfer is 
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necessitated on account of administrative exigencies and it should 

be in compliance of provisions of Sections 4(4)(ii) and 4(5) of 

‘Transfer Act 2005’. 

 

19. In-so-far as the Circular dated 11.02.2015  quoted above is concerned, it 

stipulates that the employee shall not be transferred merely on the basis of 

complaints and there must be some investigation or material on record to 

substantiate the same and if the competent authority satisfied that the transfer is 

necessitated, then in that event, the authority should record the reasons, and 

thereafter, it should be approved by the concerned authority with objective 

satisfaction.   As such, the transfer is permissible once complaint is substantiated.  

 

20. Now, turning to the facts of the present case, admittedly, the Applicant 

has not completed the normal tenure of three years at the time of impugned 

transfer order, and therefore, the transfer is mid-term as well as mid-tenure.  

Furthermore, the transfer was admittedly made on the basis of report made by 

Dean dated 24.05.2018 (Page No.55 of the P.B.).  Consequent to report of Dean, 

the Director, Ayush (Respondent No.2) submitted proposal before CSB for the 

transfer of the Applicant.  The recommendation of CSB which is at Page No.133 

shows that the CSB in its meeting dated 29.05.2018 discussed the issue and 

recommended transfer of the Applicant in view of report of Dean.  Later it was 

approved by the Hon’ble Minister, and thereafter, by Hon’ble Chief Minister 

being higher competent authority, in view of provisions under Sections 4(4)(ii) 

and 4(5) of ‘Transfer Act 2005’. 

 

21. Now, the crux of the matter is, whether the transfer is punitive or it was 

necessitated on the basis of report made by Dean and secondly, whether the 

report of the Dean can be said substantiated, so as to render the transfer order 

legal and valid.   
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22. The learned Advocate for the Applicant has invited my attention to certain 

letters/correspondence made in between Applicant and Dean to show that 

because of insistence of the Applicant for some facilities and cleanliness, the 

Dean was antagonized which triggered submission of report to the Director, 

Ayush for Applicant’s transfer.  In this behalf, she referred letter dated 

21.07.2016 written by the Applicant addressed to Dean (Page No.34 of the P.B.).  

In the said letter, the Applicant has requested the Dean for facilitating the 

services of anesthetics on payment of charges by the patients.  However, the 

Dean by his letter dated 11.08.2016 (Page No.35 of the P.B.) informed the 

Applicant that as per practice prevalent, the services of approved anesthetics can 

be availed free of cost and the matter of availing the services of anesthetics on 

contract basis is under consideration of the Government.  The learned Advocate 

for the Applicant also referred to Applicant’s letter dated 09.12.2016 (Page No.45 

of the P.B.) wherein the Applicant had requested the Dean for appointment of 

additional staff to maintain cleanliness and hygiene.  However, the Dean by his 

reply dated 17.12.2016 (Page No.46 of the P.B.) replied that he took round in the 

Department and see nothing unhygienic.  In this connection, there is one more 

letter dated 20.12.2016 written by the Applicant addressed to Dean wherein she 

raised grievance that she is not being taken in confidence by Dean while 

allotment of duties in the Department.  On the same day i.e. on 20.12.2016, she 

has sent one more letter addressed to Dean wherein she alleged that the Dean is 

caste-bias and her grievances raised in the earlier correspondence are not 

attended to properly.  This correspondence in fact shows lack of coordination and 

nothing else.  Therefore, this correspondence is of little assistance to the 

Applicant to jump to the conclusion that the Applicant has been victimized by 

transferring her from Mumbai to Nanded.   

 

23. Now, turning to the report made by Dean dated 29.05.2017 (Page No.51 

of P.B.) and 24.05.2018 (Page No.55 of P.B.).  For the present matter, the second 
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report dated 24.05.2018 is material as on the basis of said report, the Director, 

Ayush forwarded proposal to CSB.  Before adverting to the report dated 

24.05.2018, it would be appropriate to refer complaints dated 17.10.2016 (Page 

No.36 of P.B.) and 16.11.2016, 22.11.2016 which are at Page Nos.38 to 41 of P.B. 

These are the complaints made by Staff Nurses against attitude and behavior of 

the Applicant.  The Staff Nurses alleged that they have been subjected to 

harassment, insult and intimidation at the hands of Applicant.  In these letters 

addressed to Dean, Staff Nurses had also referred certain specific instances and 

requested the Dean to take necessary steps for smooth functioning of the 

Department.   

 

24. Now, let us see the report dated 24.05.2018 made to Dean for transfer of 

the Applicant.  It would be appropriate to reproduce the report for 

understanding in proper perspective.  

 

“vR;ar egRokps @ rkr Mhps  
 
tk-dz-jk vki kse@ vkLFk k@cny h@ fouarh@ 2018@363 6    fnukad % 24 es] 2018 
 
 
izfr] 
ek-lap kyd] 
vk;q”k lapky uky;]  
egkjk”Vª jkT;] eqacbZ-  
 

fo”k; % oS|k- l kSnkfeuh lq-pkS/ kjh] foHkkxizeq[ k rFkk izk/; kid] izlqrhra = foHkkx ;ka ph  
rkrM hus cnyh dj.;kc kcr-  

 
lanHkZ %  ;k dk;kZy;kps i= dz-j kvk ikse@ vk LFkk @2017@ 2962 &63] fnukad 29 es] 2017- 

 
ek- egksn;] 
 
 fo”k;kfdar izdj.kh vkiys y{k lanfHkZr uewn i=kdMs o s/k .;kr ;sr vkgs-  
 
 lanfHkZr i =kUo;s  v ki .kkal  oS |k-l kSnkfeuh  pkS/kjh]  foHkk xiz eq[k rFkk  iz k/;kid] iz lqr hra = 
foHkkx ;kaph ,dnaj dk;Z’kSy h]:X. ky;kr hy brj deZpk& ;ka’kh v lysys R;kaps orZu o  R;keqGs 
:X. kky;k rhy :X .k lsosoj  gks .k k jk foijhr  ifj.k ke o  : X. kky;k rhy ifjpkj hdk oxZ o brj deZ pk&;kauk  
gks.k kjk =k l ;kc kcr dGfo.; k r vkysys gksrs-  
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 oS|k-p kS/kj h ; kaps orZu  gs fno lk xf.kd vf/kdp =k lnk;d gksr  v lwu  R;keqGs  :X .k ky;kr hy 
ifjpkjhdk oxZ o brj deZp k& ;kauk  R;kaP; k or Zuk pk ukgd =k l lgu djk ok  ykxr  v kgs- R; kpizek .ks 
:X. kky;k rhy deZp k&;ka P;k d kedktk ckcr vdkj .k rdz kjh dj.ks] vf/k” Bkr k ;ka uh  fnysY;k vkns’ kka p s 
ikyu u dj. ks] foHkkxk r eueku h i/nrh us dke dj.ks v’k k izdkjP;k ?k Vu kae/;s ok < >kY;kp s 
fun’kZu kl vkysys vkgs-  oS |k - pkS/kj h ;kaps v;ks X; orZ ukeq GS ifjpkjhdk oxZ =L r v lw u vu sd 
ifjpkjhd deZpk&;ka uh oS |k-p kS /kjh ;kapsd Mwu l krR;k us ekug kuh gks r vlwu R;kapsd Mwu v i ekukL in 
okx .kwd feGr vlY; kckc r u ewn dsysys vkgs-  
 
 oS|k- pkS/ kjh ;kap s :X. kkfo”k;d /kksj. k nsf[ky v;ksX; v lwu R;k eqGs :X. kky;kr hy :X .k lsosoj  
R;kpk foij hr ifj .kke  >kysy k  vkgs-   oS |k- pkS/ kjh ; kaps  fu;q Drh iqo hZ : X .kky; kr efgykaP ;k iz lqrh] 
‘kL=fdz;k o vk;qo sZn fpfdRlk i/nrhus dj.; kr ;s.k kjs mipkj  b-ckch ;k fuR;fu;eku s dj. ;kr ;sr 
gksR;k- : X. kky; hu  v kLFkk ius o j HkwyrK gs in eatwj  u lY;k us ‘ kL=fdz;sdjhr k v ko ’;d vl .k kjh 
HkwyrKkph lso k gh eku ols ok  i/nrhus miyC/k d: u ?ks.; kr ;sr gksrh o izR;sd ‘kL=f dz;sdjhrk  
fu;ekuq lkj :-1000 @& br ds eku/ku ?ks owu Hkwy rK ns[kh y pkaxY;k izdkjp h ls ok nsr vlY; keqGS 
R;kpk ykHk gk foHk kxk rhy xj tw o xjhc efgykauk gks r gksrk-   ijarw oS|k-pkS/ kjh ;ka uh ekun o fu’kqYd 
lsok ns .k k&;k H kwyrKkap h lsok ? ks .;k l udkj nsow u R;kfBd k.kh u O;kus H kwyrK ;k ink oj deZpkj h fu;qDr 
dj.ksckc r ekx .kh dsysyh g ksrh -  ;kdjhrk  ‘k kl ukP; k fofgr dk;Zi/nrhu ql kj orZek ui= kr tkfgjkr  
nsowu oS|-Hk kysjko  ;kap h HkqyrK ;k ink oj ek uo lsok  deZpkj h E g.kwu  fu;qDrh  dsyh-  eqGk rp H kwyrK g s 
R;kaps fo”k;kr rK v lY;keq Gs rs ekuo lso k ns.;k l r;kj ulr kr o R;keqGs Hkwyr G miyC/k gksr  
ulr kr-  i; kZ;k us R;kp k ifj. kke gk :X .k lsos oj gksr vl rks -  ijarw oS| k-pkS/kjh  ;kaps  orZ uk eqGs oS|-
Hkkysjko ; kau h nsf[ky :X.k ky; kr :X .k lsok ns .;kps can dsysys vkgs-  i;kZ; kus : X. kky;kr hy izlqr hr=  
foHkkx k’kh la caf/kr ‘ kL=fdz;k ; k iq. kZi .ks Fk kacysY;k vkgsr  o ef gyk :X .k kaps gky g ksr vkgsr-  o LRkwr% e-
vk-i ksnkj :X .kky; gs eqacbZ ‘kgjkr hy ,deso ‘kk ldh; vk;qos Zn :X. kky; v lwu brj  fpfdR;k 
i/nrhis{k k vfr’k; izHkk oh  o dks.kR; kgh i zdkjps izfrdqy ifj.kke  u l. kk&; k vk;q osZn mipkj  i/nrhdsM s 
:X. kkap k dy ok <r v kgs ija rw oS|k-p kS/ kjh ;ka ps dk;Z’ kSyh eqGs xjhc o xjtw o fo’ks” k r%vkfFkZd 
ifjfLFkrheqGs ‘k k ldh; : X.k k y;kr mipkj ?ks .k k&; k efgykauk mip kj ?ks. ks nqjki kLr > kys ys vkgs-   
;kmyV :X. kky; krhy ‘ kY;] ‘kkykD; foHk kxkr H kwyrK gs ls ok nsr vlwu R;kfBd k.kh R;kp k  ykHk gk 
:X. kka uk g ksr vkgs-   : X. kka P;k fgrkdjhrk o  iz lqrh ra= foH kkx krhy :X .kka uk  pka xY;k  izdkjs :X. kls o k  
miyC/k Ogko h rlsp foHk kx krhy  izR;sd oS|kau k drZO;kp h lek u  la/kh miyC/ k Ogko h ;kdjhr k v f/k”Bkr k 
;kauh  l kjk lkj o  l oZad”k fo pkj d:u :X .k’ k¸;saps f u;ks tu d: u rRla /kh ps dk; kZy ;hu vkns’ k 
fuxZfer dsysys gksrs-  rFkkfi] oS|k- pkS/ kjh ;ka uh euek uh djhr vf/k”B krk ;ka uh fnysY;k vkns’ kkap s 
ikyu dsysys ukg h-   
 
 l|fLFkrh r cnyR;k th ou’ kS yheqGs lekt kr o a/;Rok ps  izek. k o k<r v lwu R; kdjhrk  
vfr’k; [ kfpZd v’ kk  mipkj i /nrhaup k voyac u djrk  :X .k  vfr’k;  izHk koh  v ’kk  v k;qosZn f pfdRlk  
i/nrhpk mipkj ?ks .;kp k :X .k ka pk iz;Ru v lrks-  R;kdjhrk : X.knsf[ky :X .k ky;kr ;sr v l rkr-  ijarw 
oS|k-p kS/kj h ;k R;kaps foHkk xk vf /kuLr ;s .kk &;k dks .kR;kg h oS|ka uk funku mipkj d: nsr ukgh r-  ;keqGs 
viR; izkIr hl kBh iz;Ru dj.k k &;k uonk EiR;ka uk ;k : X. kky ;kr mipkj ?ksrk ;sr ukg hr o R;kpk =k l  
:X. kka uk gks r vkgs-  o S|k-p kS/kj h ;kaps ,dnaj orZ u gs :X .kfgr kps n`”Vh us v;ksX; v lw u R;kp k foijhr  
ifj.kke gk izlq rhra=  foHkk xkr  mipkjkFkZ ;s .k k&;k  :X .k la[;s oj >kysyk vkgs-  izlq rhra = foHkkx kr  
mipkjkFkZ ;s .kk &;k : X. kkap h la[ ;k fg fnolkxf.kd deh gks r v lwu iq ohZis{ kk fg la[;k fu EE; ko j vkysyh  
vkgs-  
 
 oS|k-p kS/kj h ;ka uh  :X .k ky;kr h y izlqr hra= foH kk xkr LoP Nrs P;k n`”Vh us dsysY;k  rdzkjhP; k 
vuq”ka xk us vf/k”B krk  o  fuo klh oS |dh; vf/kdkj h ;ka uh  ‘ kgk fu’kk  dj.ks lk Bh  foHk kxk ph  ikg .kh  dsyh  
vlr k] oS|k-p kS/kj h ;kau h dsysY;k rdzkjhr rF; vk< Gwu v kys ukgh-  lnj ckc oS |k-p kS/k jh ;kau k  
dGfoyh v lrk  R;ak uh vdkj .k i zdj.k kyk osxG k ja x ns.; kp k iz;Ru  d:u  vf/k” Bkr k ; kau h t krh;  
vkdl kus izfrdqy fVdk  fVIi .kh dsyh  v lY;kc kcr R; kaps  fnukad 2 0-12-2016  i= kr u ewn dsysys 
vkgs-  v ’k kizdkjs egkfo| ky ; o :X .kky; izeq[ kka oj vd kj.k tkr h; v kdlk lkj[ ks v k jksi dj.ks 
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[kfprp ;ksX; u kgh-  Hkfo”;k r nsf[ky oS|k-pkS/ kjh ;kap sdMwu  v’kk izdkjps vkjks i gksow u vf /k”Bk rk o  
brj deZpk&;kau k vM p.khr v k .kU;k pk iz;Ru dsyk t k.; kph ‘ k D;rk ukdkjr k ;sr ukgh-  
 
 :X. kky;kar mipkj kFkZ ;s .kk &;k xjhc o xjtw :X .kkaps fgr] : X.k ky;kr pka xYp;k i zdkjP;k  
:X. kls osdjhr deZp k&; kae/;s vko ’;d v lysys lkSg knkZps  la ca/k] oS| k-pkS /kjh  ;kaps  ,dnaj o rZ u R;keqG S 
deZpk&;ka uk  gks .kkj k = kl]  ckf/k r gks .kkjs  : X. kfgr o vf/k” Bkr ka oj v uk Bk; h o  [kksVs tkr h; vk dlkj[ks 
vkjks i dj.;kp h o`Rrh ; k loZ  ckch fopkj kr ?ksr k] oS|k-p kS/ kjh ;kap h rkRdkG vU;= cn yh dj.ks 
vko ’;d vkgs-  ¼l kscr vk o ’;d R;k loZ  rdzkjh o brj nLrkos tkaP; k Nk; kafdr izrh rkRdkG  
lanHkkZ Lro t ksM .;kr ;sr v kgsr -½ 
 
 ;kLro vki .k kal fo uar h dj.;k r ;srs dh] mDr uewn loZ c kcha pk xkafHk;kZu s fopkj d: u oS| k-  
pkS/kj h] izk/; kid] izlqr hra=  foHkkx  ;kap h rkRd kG vU; = cnyh djkoh vU;Fk k oS| k-pkS / kjh ;ka ps 
oknxzLr  orZ u o  dk;Z’ kSyhp k = kl g k deZpk &;ka uk]fo’ ks”kr% : X.k kau k o ojh” B vf/kdk &;ka uh ;kpizdk j s 
gksr jkghy fdacgwuk R;ke/;s o k <p gksbZy-  
 
               lgh@&  

¼oS|-x ks-;k-[ kVh ½  
vf/k”B krk] jk-v k-iksn kj oS|d egkfo|ky; ¼v k;q½]  

  ojGh] eqacbZ 18-” 
 

25. In addition to above, the Respondents have also placed on record the 

Chart about the performance of the Applicant as well as Respondent No.4 during 

their tenure which is at Page No.83 of the P.B.  It is reproduced as under : 

 

“Dr. Surekha Devaikar 

Exhibit – R-1 

 

 2014 2015 2016 

OT Procedure 241 161 35 (ward closed From 

04/01/16    08/06/16 

Delivery 210 225 52 

Yonidhavan 2102 2022 720 

Yonipichoo 1839 1920 948 

Basti 2724 2644 3900 

Uttarbasti 704 608 916 

Yongiahbyang 54 48 77 

Yonipratisaran 162 170 08 

Yonidhupan 310 220 169 

Referred Patients 5 7 00 
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UkL; 35 40 38 

lokZax Lusgu&Losnu 2724 2644 3900 

oeu 07 10 06 

fojspu 30 20 40 

tykSdkopkj.k 02 -- 01 

 

Dr.  Saudamini Chaudhari 

(16/6/2016 to 22/06/2018) 

 

 2016 2017 2018 

OT Procedure 37 14 (OT closed from 

15/03/17) 

00 

Delivery 62 88 25 

Yonidhavan 212 619 112 

Yonipichoo 151 729 62 

Basti 2101 2650 52 

Uttarbasti 612 720 121 

Yongiahbyang 50 49 00 

Yonipratisaran 00 07 00 

Yonidhupan 00 01 00 

Referred Patients 69 152 57 

UkL;  16 22 

lokZax Lusgu&Losnu  2650 52 

oeu  05 1 

fojspu  11 05 

tykSdkopkj.k    

xfHkZ.kh v’kZ    

 
26.  Thus, it is obvious from the facts and figures that, during the tenure of 

Applicant, the performance of the Department headed by the Applicant was 

diminished in all respect.  The Dean in his report dated 25.05.2018 took note of 

these aspects and opined that the continuation of the Applicant would cause 
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inconvenience to the poor and needy people who visit the Hospital for 

treatment.  His observation seems based on the facts and figures.  There is 

reduction of procedure and number of patients visited the Hospital for their 

treatment.   

 

27. As such, the cumulative reading of report as well as Chart reproduced 

above, clearly demonstrates the transfer was necessitated due to attitude and 

inefficient performance of the Applicant.  Needless to mention that the 

Government Hospital is the institution for poor and needy people for medical 

treatment, as they cannot afford private Hospitals.  Thus, the authority seems to 

have formed that the continuation of the Applicant as Head of Department 

would not be in the interest of patients as well as in the interest of public at 

large, and therefore, the CSB accepted the report of the Dean and recommended 

for the mid-term and mid-tenure transfer of the Applicant.  The decision to 

transfer the Applicant seems to be conscious and objective.  It cannot be termed 

arbitrary or malicious.   

 

28. The learned Advocate for the Applicant sought to contend that, ACR of the 

Applicant written by none other than Dean reflects that the performance of the 

Applicant was good enough, and therefore, the report submitted by Dean dated 

24.05.2018 is contrary to his own assessment of the Applicant reflected in his 

C.Rs.  The Applicant has produced copies of ACR of the year 2016-17 which is at 

Page Nos.107 to 111 of the P.B.  The Dean is Reporting Officer and Director, 

Ayush is Reviewing Officer.  As per Dean’s assessment, overall gradation was ‘7’ 

out of ‘10’.  No doubt, the Dean has not written anything adverse in this ACR.  

However, it is significant to note that this ACR pertains to period 20.06.2016 to 

31.03.2017.  Whereas, in the present case, the report of Dean which was 

foundation for the transfer is dated 24.05.2018, and therefore, the relevant 
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period of ACR would be 2017-18.  However, ACRs of 2017-2018 are not 

produced.   

 

29. It seems that the Applicant had also approached Maharashtra State 

Scheduled Caste, Scheduled Tribe Commission (SC/ST Commission) raising the 

grievance of discrimination in gradation in ACR.  The letter of SC/ST Commission 

dated 23.11.2017 addressed to Principal Secretary is at Page No.53.  In the said 

letter, it was recommended to consider the upgradation of the ACR of Applicant.  

To my mind, this aspect is not relevant in the present controversy.   

 

30. As such, the transfer of the Applicant seems necessitated in view of her 

non-satisfactory performance and general attitude.  The Dean has elaborately 

commented upon it in his report.  It is self-speaking report highlighting the 

necessity of transfer of Applicant.  This being the position, it cannot be said that 

this is a case of transfer on mere substantiated complaint, which is vulnerable to 

attack as not sustainable in law.  In the present case, there seems to be 

performance appraisal of the Applicant by none other than Dean who had an 

opportunity to observe her performance and amongst other things.  As such, on 

objective assessment of situation, he opined that the continuation of the 

Applicant would not be appropriate for smooth administration of the 

Department and Hospital.  Thereupon, the Director, Ayush forwarded the 

proposal of her transfer to CSB which approved the same in its meeting dated 

29.05.2018.  It being mid-term and mid-tenure transfer has been also approved 

by the higher competent authority i.e. Hon’ble Chief Minister as per the 

requirement of Sections 4(4)(ii) and 4(5) of the ‘Transfer Act’.  Section 4(5) of 

‘Transfer Act 2005’ provides that, in special cases, after recording the reasons in 

writing, the higher competent authority can approve mid-term and mid-tenure 

transfer.  It seems to have been treated as a special case in view of report of 

Dean.  Thus, the transfer seems to have been made in public interest.   
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31. In this view of the matter, the contention of the learned Advocate for the 

Applicant that the employee cannot be transferred without holding regular 

departmental enquiry, is not acceptable, particularly in the light of the Judgment 

of Hon’ble Supreme Court in Janardhan Debanath’s case (cited supra).   The 

situation is clearly covered by the ratio laid down by the Hon’ble Supreme Court 

that, for the purpose of effecting a transfer, the question of holding an enquiry to 

find out whether there was misbehavior and conduct of an employee is 

unnecessary and what is pleaded is the prima-facie satisfaction of the authority 

concerned on the contemporary report about occurrence of complaint and if the 

Department holding an elaborate enquiry is to be insisted upon, the very purpose 

of transferring the employee in public interest or exigencies of administration 

would get frustrated.  The Hon’ble Supreme Court also highlighted that the 

question whether the employee could be transferred to a different Division is a 

matter for the employer to consider depending upon the administrative 

exigencies and the extent of solution on the problems faced by the 

administration and it is not for the Court to direct one way or the other.  This 

dictum laid down by the Hon’ble Supreme Court holds the field in the present set 

of facts.   

 

32. In Somesh Tiwari’s case (cited supra), the transfer was made on the basis 

of anonymous complaint which was investigated, but nothing adverse was found 

yet, he was transferred from Bhopal to Shilong.  It is in this context, it has been 

held that the order has been passed on material which was non-existent, and 

therefore, quashed it being punitive.  Whereas, the facts of the present case are 

quite distinguishable.   

 

33. In Padmashree S. Bainade’s case (cited supra), the transfer was on the 

basis of complaint of misconduct but there was no proper reasoning to bring it 

within the ambit of special case as contemplated under Section 4(5) of ‘Transfer 
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Act 2005’.  Whereas in the present case, the transfer order is supported by 

material and found necessary in administrative exigency and for public interest.  

Therefore, with respect, this authority is of little assistance to the Applicant in the 

present context. 

 

34. Reference is also made to Judgment of Hon’ble High Court in Writ Petition 

No.7960/2011 (Harish Maganlal Baijal Vs. The State of Maharashtra  & Ors.) 

which relates to transfer of Deputy Commissioner of Police on complaint.  

However, the matter was not placed before Police Establishment Board in terms 

of G.R. dated 25.07.2008 and Judgment of Hon’ble Supreme Court in Prakash 

Singh and others Vs. Union of India and others (2006) 8 SCC 1 and it was held 

serious illegality.  Therefore, in fact situation, the order of transfer as quashed.   

As facts involved in present case are quite different, this authority is of no help to 

the Applicant.     

 

35. Here, it would be apposite to refer one more Judgment of Hon’ble 

Bombay High Court in V.B. Gadekar, Deputy Engineer Vs. MHADA : 2007 (6) 

BOM CR 579 having bearing over the present case, wherein it has been held as 

follows : 

 

“Ordinarily, orders of transfer are made in the exercise of administrative 

authority to meet the exigencies of service and in public interest.  How the 

Administration has to run its affairs is not a matter which squarely falls in the 

judicial domain.  Unless the orders of transfer were in conflict with Rules and 

were made for ulterior motives or in patent arbitrary exercise of powers, the 

Court would decline to interfere in such matter.  The transfer could be due to 

exigencies of service or due to administrative reasons.  The Petitioners in the 

present case have failed to demonstrate as to how the order of transfer has been 

passed for collateral purposes or is a patent arbitrary exercise of power.” 

 

36. Thus, what transpires from the material placed on record that the transfer 

order was necessitated for administrative exigencies and public interest in view 

of report made by Dean exhibiting non-performance and indifferent attitude of 
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the Applicant, which was severely affecting medical services to the 

underprivileged people.  There is full compliance of provisions under Sections 

4(4)(ii) and 4(5) of ‘Transfer Act 2005’.   

 

36. The necessary corollary of above discussion leads me to sum-up that the 

application is devoid of merit and deserves to be dismissed.  Hence, the following 

order.  

 

    O R D E R 

 

The Original Application is hereby dismissed with no order as to costs.        

 

             

        Sd/- 

       (A.P. KURHEKAR)        

                      Member-J 

                  

     

Mumbai   

Date : 04.01.2019         

Dictation taken by : 

S.K. Wamanse. 
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