IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.545 OF 2020

DISTRICT : PUNE

Shri Bharat Angad Waghmare. )
Age : 52 Yrs., Working as District )
Resettlement Officer, Pune and having )
Office in the Office of District Collector, )
Pune, New Building, A-Wing, Ground Floor,)
Pune - 1 and residing at Kumar Pride )
Marg, B1-601, Senapati Bapat Marg, )
Pune - 400 0O16. )

...Applicant

Versus

1. The State of Maharashtra. )
Through Additional Chief Secretary, )
Revenue & Forest Department )
[Revenue|, Having office at )
Mantralaya, Mumbai — 400 032. )

2. Shri Uttam Patil.
Aged : Adult, Working as District )
Supply Officer, Solapur. )...Respondents

Mr. Arvind V. Bandiwadekar, Advocate for Applicant.
Mrs. K.S. Gaikwad, Presenting Officer for Respondents.

CORAM ¢ SHRI A.P. KURHEKAR, MEMBER-J

DATE : 03.01.2022



1.

) 0.A.545/2020

JUDGMENT

The Applicant has challenged the transfer order dated 01.10.2020

issued by Government whereby he is transferred from the post of District

Resettlement Officer, Pune to Deputy District Election Office, Solapur

invoking jurisdiction of this Tribunal under Section 19 of the

Administrative Tribunals Act, 1985.

2.

Following are the facts giving rise to this O.A.

(i) The Applicant is serving in the cadre of Deputy Collector and
by order dated 22.11.2018, he was posted as District Resettlement
Officer, Pune and accordingly joined there.

(i) The Applicant is entitled for 3 years’ tenure in terms of
Section 3(1) of ‘Maharashtra Government Servants Regulation of
Transfers and Prevention of Delay in Discharge of Official Duties
Act, 2005 (hereinafter referred to as ‘Transfer Act 2005’ for brevity).
(iii) While Applicant was working as District Resettlement
Officer, Pune, the Secretary, Disaster Management Relief and
Resettlement Committee by his letter dated 26.02.2020 along with
letter of Divisional Commissioner, Pune dated 23.12.2019
requested the Government to transfer the Applicant from the post
of District Resettlement Officer, Pune in view of various complaints
against him in 123 land allotment matters.

(iv)  Civil Services Board (CSB) in its meeting dated 05.08.2020
recommended mid-tenure transfer of the Applicant in view of
complaints.

(v) On recommendation of CSB, the Hon’ble Chief Minister
accorded sanction for mid-tenure transfer of the Applicant and
consequent to it, the Applicant is transferred by impugned order

dated 01.10.2020 which is under challenge in the present O.A.
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3. Shri A.V. Bandiwadekar, learned Advocate for the Applicant sought

to assail the impugned transfer order on following grounds :-

(@) Since Applicant was posted as District Resettlement Officer,
Pune by order dated 22.11.2018, he was entitled to 3 years’ normal
tenure as guaranteed under the provisions of ‘Transfer Act 2005’,
but he is transferred mid-tenure without there being any such
special case or administrative exigency as contemplated under

Section 4(5) of ‘Transfer Act 2005’.

(b)  There is no specific and categorical approval to the mid-
tenure transfer of the Applicant by competent authority i.e. Hon’ble

Chief Minister.

(c) Though Committee headed by Deputy Commissioner,
[Resettlement], Pune was constituted to inquire into the complaints
in the matter of 123 cases of land allotment orders issued by
Applicant without waiting for the report of the Committee, the
Applicant is transferred hastily, and therefore, it amounts to

punitive transfer on non-existent allegation of misconduct.

(d)  The proposal for transfer of the Applicant is initially by Shri
Nimbalkar, Secretary, Disaster Management and Resettlement
Committee and he himself acted as one of the Member of CSB, and

therefore, it vitiates the recommendation made by CSB.

4. Per contra, Mrs. K.S. Gaikwad, learned Presenting Officer sought
to defend the impugned transfer order inter-alia contending that in view
of serious complaints in the functioning of Applicant as District
Resettlement Officer, Pune the transfer was necessitated. She has
further pointed out that the Committee was constituted to inquire into
the allotment of lands by Applicant but due to Covid-19 situation and
death of one of the member of the Committee, the report was not

finalized. However, immediate transfer of the Applicant was
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necessitated, and therefore, without waiting for report of Committee, the
matter was placed before the CSB and after its recommendation, the next
competent transferring authority i.e. Hon’ble Chief Minister has approved
the transfer of the Applicant, as contemplated under Section 4(5) of
‘Transfer Act 2005°. She thus submits that the transfer is in consonance
with the provisions of ‘Transfer Act 2005’ and interference, is not

warranted.

S. Needless to mention, an order of transfer is an administrative order
and ordinarily, it is an incidence of service. Therefore, it should not be
interfered with except where malafides on the part of authority are
proved. The transfer which is made on the ground of complaint is
punitive in nature and punitive transfer cannot be made without any
inquiry and satisfaction of the competent authority. Where transfer is
mid-tenure, it has to be shown that the matter has been examined
objectively and transfer is necessitated as a special case on account of
administrative exigencies and it should be in compliance of Section 4(4)

and 4(5) of ‘Transfer Act 2005’.

6. At this juncture, it would be apposite to reproduce Section 4(5) of

‘Transfer Act 2005’, which is as under :-

“4(5) Notwithstanding anything contained in section 3 or this section,
the competent authority may, in special cases, after recording reasons in
writing and with the prior approval of immediately superior Competent
Transferring Authority mentioned in the table of section 6, transfer a
Government servant before completion of his tenure of post.”

7. In view of submissions advanced at the Bar, the crux of the matter
is whether transfer of the Applicant without waiting for the report of
Committee constituted to inquiry into the allegation of misconduct in the
matter of allotment of lands is punitive or was it necessitated on account

of administrative exigencies.
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8. Undoubtedly, the Applicant was transferred without waiting for the
report of Committee constituted for this purpose. In this behalf, the
perusal of letter dated 04.09.2019 (Page No.51 of P.B.) reveals that
Divisional Commissioner, Pune came across the news published in
Dainik Pudhari dated 17.07.2019, and therefore, he scrutinized the
record in the matter of allotment of lands by the Applicant and noticed
serious irregularities and illegalities by the Applicant. He, therefore,
wrote letter dated 04.09.2019 to District Collector, Pune for detail
enquiry. In the letter, the Divisional Commissioner stated as under :-

‘It fawrnead S gerdt welld Raid 99/019/209R s Ag e AR dd Aad G
BT Ad 3113, ARl TR AU SACDb BRI,

Fed St APl HE Ramgdt Segt genaE gadaa siaeoiat @[ Fgua vt stEia
qreu 3R Ae et gadsa sttt Aie et sugd. awe! A it GRIE fSiegt gadsat SrRitest
3actelt 3193, fcgna Aaifiies Feifed SRR TEdld RAE TheUIR Bt Aejell AR ACIFER Jll
AT R HHCUIRAN FAHIRR R TSIE clidbid dAiat fldl ST 3R TEAAA S a0 &R0
TR B AP 3NRA AT IR [Se81 JAdHa B, GOt AR BRI A 33

TSN AT A AT (U , YATHEA GO Aol Al AR Aepelt et tgaiet
mmﬁé%ﬁm%ﬁs@a Tt Freenead fSiegl geadst FRcRIEER TEdd, aedend a dR descaiol
Jsiftra Stattet arcuEEad TR &oa 3eel 3, fa%‘m slie agl il SElle ARUHAG Teiteld AR I
36 FAE HORW AR FOAEA dARAR Deledl TBREER @t aisd Q/8/09% Asht Ak

BB A BRIADS B HVAT 3Mcteht 3.

fSiegl gardea prRierREsd T Seel S aeuEEaen A, [aw e agn a seia
ACURAES! TR AR 315 AT AURAU et 3R, Fettet Tl /31 A Fraeten suet suga.”

9. The Divisional Commissioner also summarized various
irregularities and illegalities in detail in the later part in letter dated
04.09.2019. On receipt of it, the Committee was constituted to enquire
into 123 land allotment matters done by the Applicant during his tenure.
It is on this background, the Secretary, Disaster Management Relief and
Resettlement Department (Shri Nimbalkar) again wrote letter dated

26.02.2020 to the Government for transfer of the Applicant.

10. Accordingly, the matter was placed before CSB in its meeting held
on 05.08.2020. The CSB, recommended transfer of the Applicant
invoking Section 4(5) of ‘Transfer Act 2005’, as seen from page Nos.72 &
73 of Paper Book). The CSB also noted non-receipt of report of

Committee because of death of one of the member of the Committee. As
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such, the CSB was conscious about non-receipt of report of the
Committee but recommended for transfer of the Applicant in view of

serious complaints in the matter of allotment of lands by the Applicant.

11. Thus, material to note that the transfer was not done only on the
basis of some news reported in Newspaper. It is manifest from the letter
dated 04.09.2019 written by Divisional Commissioner to Collector, Pune
that he inspected the record and found serious illegalities in the matter
of allotment of lands by the Applicant. He recommended for detail
inquiry. It is further noticed from the record that Show Cause Notice
was also issued to the Applicant to which he submitted his reply. True,
the copy of reply is not forthcoming on record but the fact remains that
the Show Cause Notice was given to the Applicant and he tendered his
explanation. Suffice to say, this is not a case where transfer order was
issued on the basis of news reported in the Newspaper rather it is a case
of transfer after some enquiry by Divisional Commissioner, Pune as well

as after giving Show Cause Notice to the Applicant.

12. Now let us see whether there was any urgency or administrative
exigency to transfer the Applicant without waiting for the report of
Committee constituted in this behalf. Ordinarily, when Committee is
constituted, further action of transfer/disciplinary action is normally
taken on receipt of report of the Committee. However, there is no such
inflexible Rule to that effect. It all depends upon the fact situation. As
such, where transfer is necessitated and competent authority is satisfied
about the necessity of immediate transfer, then it need not wait for the
report of Committee. In this behalf, reference is required to be made to
the decision of Hon’ble Supreme Court in (2004) 4 SCC 245 (Union of
India Vs. Janandhan Debanath & Anr.). In Para No.14, the Hon’ble

Supreme Court held as under :-

“14. The allegations made against the respondents are of serious nature, and the
conduct attributed is certainly unbecoming. Whether there was any misbehaviour is a
question which can be gone into in a departmental proceeding. For the purposes of
effecting a transfer, the question of holding an enquiry to find out whether there was
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misbehaviour or conduct unbecoming of an employee is unnecessary and what is needed
is the prima facie satisfaction of the authority concerned on the contemporary reports
about the occurrence complained of and if the requirement, as submitted by learned
counsel for the respondents, of holding an elaborate enquiry is to be insisted upon the
very purpose of transferring an employee in public interest or exigencies of
administration to enforce decorum and ensure probity would get frustrated. The
question whether respondents could be transferred to a different division is a matter for
the employer to consider depending upon the administrative necessities and the extent
of solution for the problems faced by the administration. It is not for this Court to direct
one way or the other. The judgment of the High Court is clearly indefensible and is set
aside. The writ petitions filed before the High Court deserve to be dismissed which we
direct. The appeals are allowed with no order as to costs.”

13. Suffice to say, only because Government issued transfer order
without the report of Committee, that itself ipso-facto will not render the
transfer order illegal. The requirement is whether the case of
administrative exigency is made out and where there is other material on
record establishing administrative exigency, then transfer order cannot

be questioned for non-receipt of Committee report.

14. Shri Bandiwadekar, learned Advocate for the Applicant tried to
contend that there is no specific approval to the transfer of the Applicant
by Hon’ble Chief Minister, and therefore, transfer is vitiated. I find no
merit in his submission. The file noting is placed on record at Page
Nos.75 & 76 of Paper Book. It has to be read as a whole and not in
piecemeal. It’s perusal reveals that the approval of Chief Minister was
pertaining to 104 transfers. There is specific mention in the very
beginning of file noting that recommendation made by CSB except some
other recommendations, which are at Serial Nos.46, 95 and 143 were
accepted. In other words, except recommendation of 46, 95 and 143, all
other recommendations were accepted. The Applicant’s Serial Number in
the minutes of CSB meeting is at 144. The approval of Hon’ble Chief
Minister is at Page No.79 of P.B. As such, it is explicit from the file
noting that the recommendation made by CSB for transfer of the

Applicant has been approved by Hon’ble Chief Minister.
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15. True, Shri Nimbalkar who has recommended for transfer of the
Applicant by his letter dated 26.02.2020 himself acted as one of the
member of CSB. Adverting to this aspect, Shri Bandiwadekar, learned
Advocate for the Applicant sought to contend that he should not have
acted as a member of CSB and should have recused himself being a
member of CSB. In my considered opinion, on that ground alone, the
transfer order cannot be said vitiated, since CSB was consists of 4
members headed by Additional Chief Secretary (Revenue). It is more so
when recommendation of transfer of Applicant is based upon letter dated
04.09.2019 written by Divisional Commissioner wherein he mentioned

severe illegalities in the land allotment matters by the Applicant.

16. It is well settled that reasons for transfer need not be elaborate as
indecision of Court of law. Existence of reasons on record is a matter
capable of objective verification. Whereas, satisfaction is to the reasons
is the matter of subjective satisfaction. Once, test of existence is
satisfied subjectivity of satisfaction could not be gone into by the
Tribunal, unless it is a case of malafide exercise of powers. Tribunal
cannot substitute, it’s opinion for that of competent authority. In
present case impugned order cannot be termed malafide or colorable

exercise of powers.

17. Shri Bandiwadekar, learned Advocate for the Applicant sought to
place reliance on the decision 2015 (2) Mh.L.J. 679 (State of
Maharashtra Vs. Dr. Padmashree Bainade) wherein it has been
observed that where transfer is effected without taking disciplinary
enquiry, it will be transfer based on misconduct and being punitive is
unsustainable in law. In Para No.23 of the Judgment, the Hon’ble High

Court held as under :-

“28. The transfer is a part of service contract and/or the service
jurisprudence. “Transfer is an incidence of service” “Reason to be
recorded” cannot read to mean, no reason should not be communicated at
any circumstances, specially when it is obligatory on the part of the State
to act fairly, transparently and reasonably. The decision needs to be
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actuated by consideration based on law and the record and certainly not
an extraneous consideration. Unreasoned order is always vulnerable to
challenge and stated to be mala fide. The State/ Authority needs to act
bona fide. Therefore, cannot be restricted to means for and / or with the
private record/ department. It must be reflected before taking any action/
order. Perversity or irrationality, bona fide legality of reasons difficult to
test, if not disclosed at the time of order / action itself. It is normally the
unreasoned mid-term order or such orders are vulnerable to challenged.
An executive order on undisclosed or unreasoned foundation of alleged
misconduct and dereliction of duty is also vulnerable to challenge on the
ground of malice in law. Such undisclosed burdened mid-term order of
transfer affects the status of the employee, it violates the service conditions
thus illegal, though it is administrative order. It has civil consequence. The
principle of natural justice is applicable. The State Act and not any
guidelines govern such State Government transfer order, such transfer
order is arbitrary, irrational and violates Article 14 of the Constitution of
India.”

18. In Padmashree Bainade’s case (cited supra), the transfer was
made on the basis of complaint of misconduct, but there was no proper
reasoning to bring it within the ambit of special case as contemplated
under Section 4(5) of Transfer Act 2005’. Whereas, in the present case,
transfer order is based and founded upon the report of Divisional
Commissioner who examined the record and noticed material illegalities
in the allotment of land by the Applicant. Therefore, it cannot be said
that transfer is unfounded or malicious. This authority is of little

assistance to the Applicant in the present situation.

19. Shri Bandiwadekar, learned Advocate for the Applicant further
referred the decision of Hon’ble Supreme Court (2020) 1 SCC (L & S)
705 (Dr. Nagorao S. Chavan Vs. Dr. Sunil P. Bhamre & Ors.). In
that case, transfer was based on charges of financial irregularities and
insubordination. The charges were found substantiated in the enquiry
conducted in the matter. The transfer was, therefore, upheld. Adverting
to this decision, the learned Advocate for the Applicant sought to contend
that there has to be final report of the Committee before effecting mid-
tenure transfer. The perusal of Judgment does not reveal that Hon’ble
Supreme Court had laid down any such ratio that transfer cannot be
effected without report of Enquiry Committee. In that case, in fact

situation, the transfer was effected on receipt of Enquiry Committee
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report. Whereas, in the present case, without waiting for report of
Committee, the Applicant is transferred. However, as stated above, the
transfer is based wupon various illegalities noticed by Divisional
Commissioner. Suffice to say, it cannot be said that the transfer order

being issued without waiting for enquiry report is vitiated.

20. As stated above, the transfer orders are made in exercise of
administrative exigencies to meet exigencies of service and in public
interest. It is for the executive how to run it’s affairs and it does not fall
within the judicial domain. Unless transfer orders are in conflict with
the Rules are found malicious or in patent arbitrary exercise of powers,
the Tribunal should not interfere with the same. In the present case, it
cannot be said that the transfer is effected in arbitrary exercise of powers
or malicious. On the contrary, the transfer found necessitated on
account of serious illegalities in the functioning of the Applicant and the
same is approved by the competent transferring authority, as
contemplated under Section 4(5) of ‘Transfer Act 2005’. The challenge to
the transfer is, therefore, devoid of merit and O.A. deserves to be

dismissed. Hence, the following order.

ORDER

The Original Application stands dismissed with no order as to

costs.
Sd/-
(A.P. KURHEKAR)
Member-J
Mumbai

Date : 03.01.2022
Dictation taken by :
S.K. Wamanse.
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