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J U D G M E N T 
 

 
1. The Applicant, a dismissed Police Constable has 

prayed for quashing and setting aside the order of his dismissal 

dated 17.03.2015 (Annexure ‘Q’, Pages 134 to 136 (both 

inclusive)) issued by the Respondent No.1.           

             

2.  It is very peculiar case wherefrom, it seems that the 

Applicant is getting tossed between dismissal and 

reinstatement and this is the third round of litigation.      

 

3.  Initially, on 31.01.2009, the Applicant was dismissed 

by the Respondent No.1.  The said order of dismissal is at Exh. 

‘H’ (Pages 91 to 94 (both inclusive)).  The charge against the 

Applicant and the departmental enquiry (D.E) was as under. 

 

  “nks"kkjksi%& 
   

vR;ar xSjf’kLrhps o iksyhl  [kkR;kl u ‘kksHk.kkjs orZu dh] T;kr 

rqEgh pkyd iksf’k@73 Kkus’oj okGhck vkOgkM use- eks-ifj- foHkkx] 

ukf’kd ‘kgj ;kauh rqeph ifgyh iRuh lkS- oanuk Kkus’oj vkOgkM g;k g;kr 

vlrkauk o R;kauk ?kVLQksV fnyk ulrkauk rqqEgh lkS- fttkckbZ Kkus’oj 

vkOgkM jk- uk;kxkao rk- flUuj ft- ukf’kd ;kaps’kh nqljk fookg dsY;kus 

fu”iUu >kys vkgs- rlsp  rqEgh rqeph nqljh iRuh lkS- fttkckbZ vkOgkM ;kauk 

f’kohxkG o nenkVh djr vlY;kpsgh fu”iUu >kys vkgs-  lkS fttkckbZ 

;kauk rqEgh ,d o”kkZiklqu ?kjkrwu dk<wu fnysys vkgs-  ;keqGs R;kauh rqeps 

fo:/n iksyhl vk;qDr dk;kZy;s] ukf’kd ‘kgj ;sFks rØkj vtZ fnysyk vkgs- 
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lnj vtkZps pkSd’kh dkeh R;k fn-16-06-2008 jksth 16-00 ok- lqekjkl 

iksyhl vk;qDr dk;kZy;] ukf’kd ;sFks vkY;k vlrk rqEgh R;kauk okbZVlkbZV 

f’kohxkG d:u *rq>k eMZj d:u Vkdhy* vlk ne fnyk- Eg.kwu rqeps 

fo:/n ljdkjokMk iks- LVs- ;sFks i-ukW-dkW- ua- 284@2008 Hkk-na-fo-dye 

504] 506 izek.ks fn- 16-06-2008 jksth nk[ky vkgs- v’kk izdkjs rqEgh 

xSjf’kLrhps o iksyhl [kkR;kl u ‘kksHk.kkj vls orZu dsY;kus rqeps fo:/n 

lnjpk nks”kkjksi r;kj dj.;kr vkyk vkgs-”     

  

4.  After full-fledged the enquiry, the order dated 

31.01.2009 was passed, whereby the Applicant was dismissed 

from service.  

 

5.  Being aggrieved by the aforesaid order of dismissal 

dated 30.01.2009, the Applicant filed an appeal before His 

Excellency the Hon’ble Governor of Maharashtra.  The Hon’ble 

Governor was pleased to quash and set aside the order of 

dismissal.  The said order was passed on 20th October, 2009 

which is at Exhibit ‘J’ and its copies are placed on record at 

Pages 102 and 103).  The relevant decision taken by the 

Government and the reason for taking decision of setting aside 

dismissal is as under : 

 

“3.  vihykFkhZl vihyh; izkf/kdkjh ;kauk fnukad 8-9-2009 jksth izR;{k 

lquko.kh fnyh- izR;{k lquko.kh fnyh- izR;{k lquko.khr mifLFkr dsysys eqís 

rlsp vihy vtkZr mYysf[kysys eqís] ;k izdj.kkph dkxni=s] f’kLrHkax 

izkf/kdkjh ;kaps vfHkizk;] vkns’k bR;knhaph ‘kklukus Nkuuh dsyh R;kr 

‘kklukyk vls vk<Gwu vkys dh] vipkjh] Jh- vkOgkM ;kaP;koj ikfgyh 
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iRuh g;kr vlRkkuk o rhyk ?kVLQksV fnyk ulrkuk] nqljk fookg dsY;kpk 

nks”kkjksi BsÅu lsosrwu v’kh f’k{kk ns.;kr vkysyh vkgs- ;kckcr vipk&;kus 

R;kapk dks.krkgh nqljk fookg >kyk ulY;kph cktw ekaMyh o R;kaps 

ukrsokbZdkaP;k varxZr HkkaM.kkeqGs vipk&;kfo:/n nql&;k yxukP;k rØkjh 

dsY;kps fnlwu ;srs- vipk&;kph iRuh fdjdksG dkSVqafcd oknkrqu 

vip;k&;kl lksMqu xsyh o frus vipk&;kfo:/n Hkknafo dye 498 ¼v½ 

izek.ks rØkj uksanfoyh- rFkkfi] lnj izdkj vipk&;kP;k iRuhus ekxs 

?ksrY;kps fnlwu ;srs] ;kckcr mPp U;k;ky;kps QkStnkjh [kVyk Ø-

3553@2008 e/khy fnukad 08-10-2008 P;k U;k;fu.kZ;kr uewn 

dsY;kuqlkj vipkjh o R;kaP;k iRuhe/;s le>ksrk >kysyk vlY;kus lnj 

izdj.k fudkyh dk<ysys vkgs- fnukad 08-9-2009 P;k lquko.kh njE;ku 

vkipk&;kph iRuh lkS-oanuk Kkus’oj vkOgkM ;kgh mifLFkr gksR;k o R;kauhgh 

vipk&;kfo:/npk nks”kkjksi pqdhpk vlY;kps uxwn dsys-  vipk&;koh 

dkSVqafcd tckcnkjh o lquko.kh njE;ku leksj vkysY;k ckch fopkjkr ?ksrk 

vipk&;kus ifgyh iRuh g;kr vlrkuk nqljs yXu dsys vls fnlwu ;sr ukgh-  

lcc] vipk&;kl ns.;kr vkysyh lsosrwu cMrQZ gh f’k{kk jí dj.;kP;k 

fu”d”kkZizr ‘kklu vkys vkgs- R;kuqlkj vipk Jh- vkOgkM ;kauk fnysyh 

lsosrwu cMrQZ fg f’k{kk jí dj.;kP;k d:u R;kauk lsosr iqu%LFkkfir 

dj.;kr ;kos vlk ‘kklukus fu.kZ; ?ksryk vkgs-”  

 

The Applicant has accordingly reinstated in service.   

 

6.  Quite surprising vide order dated 15.10.2010, the 

decision to reinstate the Applicant was reviewed.  The order in 

this regard at Annexure ‘K’ (Page Nos.106 and 107).  
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7.  Being aggrieved by the order of review dated 

15.10.2010, the Applicant filed O.A.No.439/2010 in which this 

Tribunal was pleased to pass order on 13.05.2010.  In Para 

Nos. 7 and 8 of the order, the Tribunal has observed as under. 

 

“7. Under the aforesaid facts and circumstances of 

the case, the impugned order dated 15.4.2010 is 

quashed and set aside.  Accordingly, the Original 

Application is made absolute in terms of prayer 

clause 10(a).  The applicant be reinstated in service 

with all consequential benefits within a period of two 

weeks from today. 

 

8. Needless to say that the Respondent is at 

liberty to adopt proceedings against the applicant, if 

need be, in accordance with law.  Hamdast.” 

 

8.  In view of the directions aforesaid, the matter was, 

therefore, again reconsidered by the competent authority and 

again, the Respondent No.1 was pleased to maintain the order 

of dismissal.  Such order was passed on 21.07.2010 (Annexure 

‘N’, Page 118). 

 

9.  Being aggrieved by the order dated 21.07.2010, the 

Applicant preferred O.A.No.669/2011 before this Tribunal 

Bench at Mumbai and in the said O.A, this Tribunal vide order 

dated 9.07.2014 was pleased to make following observations.  
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“7. This Original Application is brought against the 

order of the Commissioner of Police, Nashik.  We do 

not want to spend even one word more than what is 

absolutely necessary.  We do not want to pre-empt or 

prejudice the matter.  Therefore, let it go to the same 

authority.  He may take an appropriate decision in 

the manner he in his discretion deems fit and 

proper.  He will be free even to decide if in his 

wisdom he himself wants to go ahead or he would 

think it proper to forward it to any other authority.  

But post remand any decision under Section 27(B) of 

Bombay Police Act, must reflect proper application of 

mind and precise reasoning, howsoever long or short 

to justify whatever decision is rendered.  The quick 

changes that have been taking place in this matter 

has resulted in swining of fortunes for the Applicant 

and he getting tossed between dismissal and 

reinstatement.  We have given our most anxious 

consideration to the course of action that we should 

be adopting in that regard.  In our opinion, while an 

outer time limit for complying with our directions 

should ensure the quick decision with both the sides 

coming to know finally their fate sooner than later, 

we should not order reinstatement of the Applicant.  

After all more often than not the adjudicators in 

such circumstances have got to chose lesser of the 
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two evils and we decide that the course of action 

delineated above is lesser of the two evils, if one went 

by the history hereof.  

 

8. The matter is hereby remitted to the 

Commissioner of Police, Nashik to start the 

proceedings against the Applicant de-novo  under 

Section 27(B) of the Bombay Police Act, 1951 and 

render a decision afresh after affording an 

opportunity of being heard to the Applicant in 

accordance with the principles of natural justice and 

remain guided by the directions hereinabove.  The 

proceedings be concluded by 31st October, 2014.  Till 

then, the Applicant shall not be reinstated.  The 

state of affairs in that behalf after the conclusion of 

the proceedings shall be in accordance with the 

decision thereof and directions given by the said 

authority.  This Original Application stands disposed 

of in these terms with no order as to costs.” 

   

10.  The said order was reviewed vide order passed in 

M.A.No.582/2014 on 27.11.2014 whereby the directions in 

Para No.8 as above were given to State Government instead of 

Commissioner of Police, Nashik.  

 

11.  In view of the order passed by this Tribunal in 

O.A.No.669/2011 on 9.07.2014 as referred above, the 
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Respondent No.1 passed interim order dated 17th March, 2015 

while following the conclusions and the order of dismissal was 

maintained.  The said conclusions are as under : 

 

“fu”d”kZ% lnj izdj.kh vfiykFkhZph cktw ,sdwu ?ks.;kr vkyh rlsp 

miyC/k dkxni=s rikl.;kr vkyhr- pkSd’kh vf/kdk&;kaP;k lekjksi 

vgokyke/;s vfiykFkhZus lkS-fttkckbZ lkscr xa/koZ i)rhus nqljk fookg 

dsY;kus uewn vkgs- vfiykFkhZ KkusÜoj vkOgkM o lkS- fttkckbZ g;k nksu rs 

vMhp o”ksZ ,d=hr jkghY;kps fnlwu vkysys vkgs- vfiykFkhZ o lkS- fttkckbZ 

;k cks/kysuxj ;sFks jkgr vlrkauk vkfiykFkhZps iqUgk R;kaP;k ifgY;k iRuh’kh 

lyks[;kps laca/k fuekZ.k >kys- R;keqGs nks?ks fttkckbZpk NG djhr- ;kfo:) 

fttkckbZaus nk[ky dsysY;k rØkjhP;k vuq”kaxkus vfiykFkhZus R;kauk f’kohxkG 

dsyh o /kedh fnY;kps foHkkxh; pkSd’khr fl) >kysys vkgs-  

 

vfiykFkhZus lquko.kh njE;ku mifLFkr dsysys eqís ;ksX; okVr ukghr- 

R;kaP;k eqí;kP;k leFkZukFkZ R;kauh dks.krsgh ys[kh iqjkos fnysys ukghr- dsoG 

HkkÅcandhP;k oknkLro ,[kknh L=h Lor%ps pkfj= i.kkyk ykowu fookgkpk 

[kksVk nkok d: ‘kdrs vls Eg.k.ksp uiV.kkjs vkgs- ojhy loZ oLrqfLFkrh o 

pkSd’kh vf/kdk&;kapk vgoky fopkjkr ?ksrk- vfiykFkhZojhy nks”kkjksi iq.kZi.ks 

fl) gksr vkgsr- vfiykFkhZps gs orZu egkjk”Vª ukxjh lsok ¼orqZ.kwd½ fu;e 

1979 e/khy fu;e 26¼2 ½ ps Hkax dj.kkjs vlwu iksyhl nykP;k izfresyk 

ck/kk ikgkspo.kkjs vkgs- vls vf.kyh; izf/kdkjh ;kaps er >kys vkgs- ;kLro 

vfiykFkhZ Jh- KkusÜoj ckGhck vkOgkM ;kauk f’kLrHkax izkf/kdkjh ;kauh 

fnysyh *lsosrwu cMrQZ* gh f’k{kk dk;e dj.;kpk fu.kZ; vfiyh; izkf/kdkjh 

rFkk ek- jkT;ea=h] x`g ¼’kgjs½ ;kauh fnyk vkgs-” 
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12.  The Applicant is now before this Tribunal being 

aggrieved by the order dated 17.03.2015 and claims that the 

said order be quashed and set aside.   

 

13.  The Respondent No.1 has filed an Affidavit-in-reply 

along with the documents pertaining to D.E. against the 

Applicant.   

 

14.  The Respondent No.1 has tried to justify the action 

taken against the Applicant.  According to Respondent No.1, 

the witness Mr. Mangesh N. Patil (Jejurkar), who is 

Photographer has given a statement in the D.E. and has filed 

Photographs of the ceremony of “Gandharva-Vivah” of the 

Applicant at river Ganga (Godavari) in Naigaon Taluka.  These 

Photographs were placed on record in the D.E.  It is stated that 

the department has produced the evidence to show that the 

Applicant was residing with his second wife at Bodhalenagar on 

rent in the premises of one Mr. Pabale for two years.   

 

15.  The documents in the D.E. are placed on record 

along with the reply affidavit at Exb. ‘R-1’ (Page Nos.144 to 155) 

(both inclusive).  The similar types of documents are placed on 

record by Respondent No.2 also along with its reply affidavit.   

 

16.  The learned Advocate for the Applicant submits that 

the enquiry carried out by the Respondent No.1 even after the 

remand order passed on 9.07.2014 by this Tribunal in 



                                                                      10 

O.A.No.669/2011 is not as per the observations made by this 

Tribunal.  Para Nos.7 and 8 of the order passed in 

O.A.No.669/2011 has already been reproduced in the earlier 

Paras.  The plain reading of those Paras clearly shows that the 

State Government was to start proceedings against the 

Applicant denovo under Section 27(b) of the Bombay Police Act, 

1951 and to render a decision afresh after affording an 

opportunity of being heard to the Applicant in accordance with 

the principles of natural justice.  The State was also directed to 

remain guided by the directions given in the said O.A.     

 

17.  Para No.7 of the order in O.A.No.669/2011 on 

9.07.2014, which has already been reproduced in the above 

Para clearly shows that the remand was ordered with 

expectation that the post remand decision under Section 27(b) 

of the Bombay Police Act must reflect proper application of 

mind and precisely, reasoning howsoever long or short to 

justify whatever decision is rendered.     

 

18.  As already stated, the Respondent No.1 was to 

initiate denovo proceedings under Section 27(b) of the Bombay 

Police Act, 1951.  The relevant Section 27(b) of the Bombay 

Police Act reads as under.  

 

“27-B. Power of State Government or Director 

General and Inspector General to review order 

passed under Sections 25, 27 or 27-A.-  The State 
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Government or the Director General and Inspector of 

Police may, at any time, either suo motu or 

otherwise, review any order passed by it or him, as 

the case may be under Sections 25, 27 or 27-A, 

when any new material or evidence which could not 

be produced or has not available at the time of 

passing the order under review and which has the 

effect of changing the nature of the case, has come 

or has been brought, to its or his notice.”  

 

19.  The aforesaid Section will make it crystal clear that 

the review of any order passed by the Government is 

permissible if any new material or evidence which could not be 

produced or has not been made available at the time of passing 

of the order under review and which has the effect of changing 

the nature of the case has come or has been brought to the 

notice of the authority.    

 

20.  The perusal of the impugned order dated 17.03.2015 

passed by the competent authority i.e. Respondent No.1, 

nowhere makes it clear as to what was the new material which 

was brought to the notice of competent authority, so as to 

review its earlier decision.  It is also not known as to whether 

the new material was really available or it was either brought to 

the notice of competent authority or was not earlier available 

and what was the reason of review.   
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21.  The Respondent No.1 while passing the impugned 

order dated 17.03.2015 has observed that the Applicant has 

married with Sau. Jijabai under the form “Gandharva-Vivah” 

and that this is his second marriage.  It is further stated that 

the Applicant and said Jijabai had been proved to be residing 

for two and half years and while they were residing as such at 

Budhalenagar, the Applicant again came in contact with his 

first wife and thereafter, they started harassing Jijabai.  It is 

not known as to on what basis these conclusions are drawn by 

the Respondent No.1.  It is also not clear as to whether a 

denovo enquiry was initiated against the Applicant as directed 

by this Tribunal.  It is also not clear as to what charges were 

framed in the said denovo trial by the Respondent No.1 and 

whether any new witnesses were examined or whether any 

additional evidence which was not available to the Respondent 

No.1 against the Applicant was brought on record.  It is also 

not clear as to whether the Applicant was given an opportunity 

to cross-examine any witnesses or whether he was given 

opportunity to put up his case before the Respondent No.1.    

 

22.  If the conclusions drawn by the Respondent No.1 

vide impugned order dated 17th March, 2015 are drawn on the 

same evidence which was available earlier, it is not known as to 

how the Respondent No.1 came to totally indifferent 

conclusions as against the earlier decision.   While quashing 

the order of dismissal, it has come to the conclusion that there 
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was no evidence that the Applicant had entered into second 

marriage.   

 

23.  The perusal of the impugned order dated 17.03.2015 

shows that the Respondent No.1 came to the conclusion that 

the conduct of the Applicant was against the provisions of Rule 

26(2) of the Maharashtra Civil Services (Conduct) Rules, 1979.  

Rule 26 of the Conduct Rules of 1979 reads as under.  

 

“26. Contracting of marriage.- (1) No Government 

servant shall enter into, or contract, a marriage with 

a person having a spouse living; and  

(2) No Government servant, having a spouse living, 

shall enter into, or contract, a marriage with any 

person : 

Provided that the Government may permit a 

Government servant to enter into, or contract, any 

such marriage as it referred to in clause (1) or clause 

(2), if it is satisfied that – 

(a) such marriage is permissible under the 

personal law applicable to such Government 

servant and the other party to the marriage; 

and 

(b) there are other grounds for so doing.  

(3) A Government servant who has married or 

marries a person other than of Indian Nationality 

shall forthwith intimate the fact to the Government.”   
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24.  The reading of the charge against the Applicant, 

nowhere reveals that a specific charge under Rule 26(2) of the 

M.C.S.(Conduct) Rules was framed against the Applicant.   

 

25.  Considering the Judgments delivered by this 

Tribunal in OA.No.439/2010 and O.A.No.669/2011 coupled 

with the fact that the Respondent No.1 had already quashed 

the order of dismissal of the Applicant in the appeal on 20th 

October, 2009 with a specific observation that the Applicant 

has not re-married while having marital tie in existence, the 

charges framed against the Applicant should have been quite 

different when the Respondent No.1 is punishing the Applicant 

under Rule 26 of the M.C.S.(Conduct) Rules, 1979.  The 

ingredients of the charge should have been as regards 

contracting of marriage as required under that Rule.  Even the 

Respondent No.1 could have framed charge alleging that 

because of the conduct of the Applicant in residing together 

with a woman other than his wife was such that the prestige of 

the Police Department has lowered down in the society in 

general.  In any case, it was necessary for the Respondent No.1 

to initiate fresh enquiry or denovo enquiry as directed by this 

Tribunal in O.A.No.669/2011 or to show that, there was 

sufficient evidence so as to review earlier order of quashing of 

dismissal of the Applicant.  It seems that without applying the 

mind, the impugned order dated 17th March, 2015 has been 

issued.  The Respondent No.1 seems to have relied on some of 

the findings arrived by the Enquiry Officer in his report and 
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formed the opinion.  It seems that the Respondent No.1 has not 

considered the very purpose of the order dated 9.07.2014 in 

O.A.No.669/2011 so also the order passed in O.A.No.439/2010 

on 13.05.2010.   

 

26.  The learned Advocate for the Applicant submits that 

the Applicant in this case is being run from pillar to post, as 

has been observed by this Tribunal and is getting tossed 

between dismissal and reinstatement.  The learned Advocate 

for the Applicant submits that the charge for which the 

Applicant was prosecuted in criminal trial i.e. for the offences 

under Sections 504 and 506 of the Indian Penal Code, he had 

been acquitted by the competent court.  Considering all these 

aspects, the matter may not be again remanded for fresh trial.   

 

27.  The learned Advocate for the Applicant has placed on 

record written notes of submission on behalf of the Applicant.  

The said notes are marked Exb. ‘X’ for the purposes of 

identification.  In the said written notes, the history of litigation 

is given.  It is stated that the penalty imposed on the Applicant 

is like capital punishment i.e. the order of dismissal and the 

same is totally dis-proportionate to the charges leveled against 

the Applicant.  The learned Advocate for the Applicant submits 

that the Applicant has served for more than 15 years and has 

two sons and one daughter and all of them are studying in 

School.  It is stated that, their entire career would depend upon 

the Applicant and that the Applicant is the only bread-earner 
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for the family, and therefore, lenient view may be taken against 

the Applicant. 

 

28.  The learned Advocate for the Applicant submits that, 

though it is alleged that the Applicant has performed 

Gandharva-Vivah during the subsistence of first marriage, 

there is no evidence in this regard.   

 

29.  I have perused the papers of enquiry, which have 

been kept on record.  Even though the second marriage alleged 

to be performed by the Applicant might not have been proved 

as per the legal provisions, there is sufficient evidence on the 

record to show that the Applicant was residing with one Jijabai 

for about two and half years in the rented premises of one 

Somnath Pabale.  There are photographs also on the record to 

show that there must have been some relations like husband 

and wife between the Applicant and Jijabai.  It is, however, true 

that the subject matter of said enquiry is no more in existence 

since the Applicant was exonerated in the D.E. when his appeal 

was allowed against the order of punishment awarded in the 

D.E.  The mitigating circumstances as stated in the written 

notes of submission filed by the Applicant, however, can be 

considered along with the findings given by the Enquiry Officer 

in the D.E.   

 

30.    The learned P.O. submits that the Applicant is a 

Police Constable and the conduct of the Applicant has 
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definitely lowered down the image of the Department in the 

eyes of society in general, and therefore, the Applicant may not 

be reinstated in the service.    

 

31.   Considering the pros and cons of the case, so also 

the fact that the Applicant is being tossed from dismissal to the 

reinstatement from time to time and also considering the fact 

that this is the third round of litigation, it may not be proper 

and in the interest of justice, to again remit the case for re-trial 

for not complying with the directions issued by this Tribunal in 

the O.A.No.669/2011.  It may take another long period for 

completing such enquiry and considering the history of the 

litigation, it may not be in the interest of justice to again sent 

the case for re-trial i.e. for denovo enquiry. 

 

32.  Considering all these aspects, I am satisfied that the 

Respondent authorities have not conducted the denovo enquiry 

against the Applicant as directed by this Tribunal in 

O.A.No.669/2011 and it will not be proper to remit the case 

again to the Respondent authorities.  Since the impugned order 

dated 17th March, 2015 is not as per the directions issued by 

this Tribunal in O.A.No.669/2011, it is required to be set and 

quashed aside and hence, the following order.  

 

     O R D E R    

       

The Original Application No.519 of 2015 is partly 

allowed.     
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The impugned order dated 17th March, 2015 passed 

by Respondent No.1 whereby the order of punishment of 

dismissal has been confirmed by the Respondent No.1 is 

quashed and set aside.  

 

The Respondents are directed to issue suitable order 

to reinstate the Applicant in service with immediate effect 

and in any case, within one month from today.  

 

It is, however, made clear that the Applicant will not 

be entitled to any pay and allowances including arrears 

for the period from which he was lastly dismissed till the 

date of reinstatement.  However, his service during the 

date of last dismissal till reinstatement, may be 

considered as continued service for the purposes of 

pensionary benefits, if any.  No order as to costs.  

 

 

             Sd/- 

                 (J.D. Kulkarni) 
                         Vice-Chairman 
                                  31.01.2018 
 
Mumbai   
Date :  31.01.2018         
Dictation taken by : 
S.K. Wamanse. 
D:\SANJAY WAMANSE\JUDGMENTS\2018\1 January, 2018\O.A.519.15.w.1.2018.Dismissal.doc 

 


