IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.519 OF 2015

DISTRICT : NASHIK

Shri Dyaneshwar V. Avhad.
Age : 45 Yrs., Occu.: Nil,
R/o. 15, Saipurty Saishiv Nagar,

Spring Vally, Nasik. ...Applicant

Versus

1. The State of Maharashtra.
Through the Desk Officer,
Home Department, World Trade
Centre, Building No.1, Cuff Parade,
Mumbai - 400 00S.

— — — — “—

2. The Commissioner of Police. )
Nasik City, Nasik. )...Respondents

Mr. R.M. Kolge, Advocate for Applicant.
Ms. S.T. Suryawanshi, Presenting Officer for Respondents.

PER : SHRI J.D. KULKARNI (VICE-CHAIRMAN)(J)

DATE : 31.01.2018



JUDGMENT

1. The Applicant, a dismissed Police Constable has
prayed for quashing and setting aside the order of his dismissal
dated 17.03.2015 (Annexure °‘Q’, Pages 134 to 136 (both

inclusive)) issued by the Respondent No.1.

2. It is very peculiar case wherefrom, it seems that the
Applicant is getting tossed between dismissal and

reinstatement and this is the third round of litigation.

3. Initially, on 31.01.2009, the Applicant was dismissed
by the Respondent No.1. The said order of dismissal is at Exh.
‘H’ (Pages 91 to 94 (both inclusive)). The charge against the

Applicant and the departmental enquiry (D.E) was as under.

“FIRT: -

3d IRPRAE T TelA  FMRIA A WHIR ddel bl, SATd
JF A qiRl/ 3 FEeR Al @E oA, ALUR. [@etwt,
SR 2GR Alstt gHA Ulgell Ul Al. dGel HER NFE g A

A T (e TTTBIE Bl FAdien Joat Al S e

@B A. AR dl. Fer &, altes idel gawt faag dee

forwEst set 303, AT et gRdl gERY Ut Al [Senang suets Atsn
fordtoties @ AT BIA IWRERE! o= et g, A e
(e o6t Ueb auUA TR Bl Golet 303, A st gad
fires Wit 3Mad BRI, iR 2@ AA AHR 36 Getet 31B.




AR & Atepelt HEl @A &.9§.08.200¢ ASH 9§.00 Al JARKA

el 3RT HRUA, AMD A A AN JFa! Ao AFTART

oot & "I FAS FHIE Tl AN A el FFUE g
tres MBRAET W L. AA QALDL &, R¢CY/R00¢ HL.E.fa.waA
80%, BO& UM &. 9§.0§.200¢ JASH IFE 303, 31N UHR JFa!

IRPRAE @ Welt JMCA A MHIR 3R ddal Dol gAd [amea

TSN AWRY AAR HIOATA et 3. ”

4. After full-fledged the enquiry, the order dated
31.01.2009 was passed, whereby the Applicant was dismissed

from service.

3. Being aggrieved by the aforesaid order of dismissal
dated 30.01.2009, the Applicant filed an appeal before His
Excellency the Hon’ble Governor of Maharashtra. The Hon’ble
Governor was pleased to quash and set aside the order of
dismissal. The said order was passed on 20t October, 2009
which is at Exhibit J’ and its copies are placed on record at
Pages 102 and 103). The relevant decision taken by the
Government and the reason for taking decision of setting aside

dismissal is as under :

“3. 3Rt diella ittt st Reie ¢..200% Ash u=al
Jaaolt &etl. uedat Jeraon Getl. Uekel Jeaoild 3uRRIA Detet He

A WA 3Ea cetisielet He, A THOME BEEE, RdsH

mitreerdt Aid MHUR, 3R SERE AT Blelell delt Ad

A 3R 3METHA A B, WARY, . NFE A=aR wiget



Ul A AR A dicll 9eRbIe Gell ARawEl, ¥R [dalg dedl
SIURIT 33561 Adqal el R1gTl 0 3Meietl 308, AEEA HUA-AA

A BOAE PR [dd@E e A q(6) ASelt @ A

AAEHIR A HSHS UA-ATAFEE FH-AT O ABR

B GE Ad. UA-AR Ul [Hdls Diged ARG
SUEA-ARA AlGA et a @t suan-Aianes HEld dad 8¢ (3N)
A dpR aedett. afi, A UBR NUA-ATRT Uceitel Aol
gacd G Ad, TAEA IW R BISER! JEcl B,

3883/00¢ Aell@ fEstis 0¢.90.R00¢ = TG G

BRIEAR UAR d AR TEIAS AASNA Selell SHE AR
U0 fTeplelt dleeiet 3E. [&etics 0¢.].2008 1 JFl@ult AT
3NTAT- AT Ul Al destt stelear 3NGEES ATg! Ui BT d Histig!
UA-AMAHEEA SURU bl AR FOE del.  AA-AWL
DI b SAEER d JAEUR RFAE AAR 3Meledl Tl AR gt
3UAT-AT Ulgett Ueell B SRAAE GHR T0e et 3R [GJe Ad AT

JGE, OA-TRA S0 3Melett AAGA T8 gl R8T 3F oA

frepuina o 3t 3. AEAER 3uAl . @E A Katet

AAGA d5an g el 3 N dHA e Add ga.Rnfua

BTN AT AT AHA oot Sdett 3ug.”

The Applicant has accordingly reinstated in service.

0. Quite surprising vide order dated 15.10.2010, the
decision to reinstate the Applicant was reviewed. The order in

this regard at Annexure ‘K’ (Page Nos.106 and 107).



7.

Being aggrieved by the order of review dated

15.10.2010, the Applicant filed O.A.N0.439/2010 in which this

Tribunal was pleased to pass order on 13.05.2010. In Para

Nos. 7 and 8 of the order, the Tribunal has observed as under.

8.

“7. Under the aforesaid facts and circumstances of
the case, the impugned order dated 15.4.2010 is
quashed and set aside. Accordingly, the Original
Application is made absolute in terms of prayer
clause 10(a). The applicant be reinstated in service
with all consequential benefits within a period of two

weeks from today.
8. Needless to say that the Respondent is at
liberty to adopt proceedings against the applicant, if

need be, in accordance with law. Hamdast.”

In view of the directions aforesaid, the matter was,

therefore, again reconsidered by the competent authority and

again, the Respondent No.1 was pleased to maintain the order

of dismissal. Such order was passed on 21.07.2010 (Annexure

‘N’, Page 118).

9.

Being aggrieved by the order dated 21.07.2010, the

Applicant preferred O.A.No.669/2011 before this Tribunal

Bench at Mumbai and in the said O.A, this Tribunal vide order

dated 9.07.2014 was pleased to make following observations.



“7. This Original Application is brought against the
order of the Commissioner of Police, Nashik. We do
not want to spend even one word more than what is
absolutely necessary. We do not want to pre-empt or
prejudice the matter. Therefore, let it go to the same
authority. He may take an appropriate decision in
the manner he in his discretion deems fit and
proper. He will be free even to decide if in his
wisdom he himself wants to go ahead or he would
think it proper to forward it to any other authority.
But post remand any decision under Section 27(B) of
Bombay Police Act, must reflect proper application of
mind and precise reasoning, howsoever long or short
to justify whatever decision is rendered. The quick
changes that have been taking place in this matter
has resulted in swining of fortunes for the Applicant
and he getting tossed between dismissal and
reinstatement. We have given our most anxious
consideration to the course of action that we should
be adopting in that regard. In our opinion, while an
outer time limit for complying with our directions
should ensure the quick decision with both the sides
coming to know finally their fate sooner than later,
we should not order reinstatement of the Applicant.
After all more often than not the adjudicators in

such circumstances have got to chose lesser of the
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two evils and we decide that the course of action
delineated above is lesser of the two evils, if one went

by the history hereof.

8. The matter is hereby remitted to the
Commissioner of Police, Nashik to start the
proceedings against the Applicant de-novo under
Section 27(B) of the Bombay Police Act, 1951 and
render a decision afresh after affording an
opportunity of being heard to the Applicant in
accordance with the principles of natural justice and
remain guided by the directions hereinabove. The
proceedings be concluded by 31st October, 2014. Till
then, the Applicant shall not be reinstated. The
state of affairs in that behalf after the conclusion of
the proceedings shall be in accordance with the
decision thereof and directions given by the said
authority. This Original Application stands disposed

of in these terms with no order as to costs.”

The said order was reviewed vide order passed in

M.A.No.582/2014 on 27.11.2014 whereby the directions in

Para No.8 as above were given to State Government instead of

Commissioner of Police, Nashik.

11.

In view of the order passed by this Tribunal in

0.A.No.669/2011 on 9.07.2014 as referred above, the



Respondent No.1 passed interim order dated 17t March, 2015
while following the conclusions and the order of dismissal was

maintained. The said conclusions are as under :

“Brepel: AR gt stftenelldt ag] Uwd dvara sucht ad|
UGl BBEUS AUHTE 3Melid. Al stdm-Tien AARM
A ftaeiia A.oemaE Aeaa sied ugda gE Tag
B G 3R, e sEteaR sngE a A. Fenag g de a
3E a¥ vewsld e e 3netat 3ng. stftetnedt a A Senag
N AR A Jgd RAaian uftenetta gegt &ien ufge=n uwtel

JABAE Jdiel At st e A Senaga s wia. aifawg

S e detc dBRIEN 3N Sifucneiia ®ie Ridiones
ell a gt fece fastelta Aepella g stetdt 3.

tfuERia Jeravlt eI 3uRAA detct He AT Aed B
e FEAEn FFRdR! e BUE A3l RE Gatdt Ed. Dacs

HHAGHIR dERAd TIE Hi Fa:d AR U0 Ada [dangat

FCT M1 B AHA 3R FUOE AUCUR 3@, T Ad dGRAA a

Aepelt stferest-Tia sEaa fdar@ gdt. sttcnefiadta SR gt
Rig 8ia snga. sifueneiid g adat Agrg AR Ad (aquwm) TR
9R09] Felet ForTrat & (R ) A 301 FRUR 3RTA Wt e UfcdHett

e TREAUR 30, A 3oelly uftrepst Aid A S 3@, AAd
3fUetet sit. SEsar adtal 3M@EE Atst Brzasn miite® st
fectett *Aaga asaw’ & gt A wevamn Futa sittetta attwrt

d=1 Al TN, 918 (2B At fgatt 3ug.”



12. The Applicant is now before this Tribunal being
aggrieved by the order dated 17.03.2015 and claims that the

said order be quashed and set aside.

13. The Respondent No.1 has filed an Affidavit-in-reply
along with the documents pertaining to D.E. against the

Applicant.

14. The Respondent No.1 has tried to justify the action
taken against the Applicant. According to Respondent No.1,
the witness Mr. Mangesh N. Patil (Jejurkar), who is
Photographer has given a statement in the D.E. and has filed
Photographs of the ceremony of “Gandharva-Vivah” of the
Applicant at river Ganga (Godavari) in Naigaon Taluka. These
Photographs were placed on record in the D.E. It is stated that
the department has produced the evidence to show that the
Applicant was residing with his second wife at Bodhalenagar on

rent in the premises of one Mr. Pabale for two years.

15. The documents in the D.E. are placed on record
along with the reply affidavit at Exb. ‘R-1’ (Page Nos.144 to 1595)
(both inclusive). The similar types of documents are placed on

record by Respondent No.2 also along with its reply affidavit.

16. The learned Advocate for the Applicant submits that
the enquiry carried out by the Respondent No.1 even after the
remand order passed on 9.07.2014 by this Tribunal in
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0.A.No.669/2011 is not as per the observations made by this
Tribunal. Para Nos.7 and 8 of the order passed in
0O.A.No.669/2011 has already been reproduced in the earlier
Paras. The plain reading of those Paras clearly shows that the
State Government was to start proceedings against the
Applicant denovo under Section 27(b) of the Bombay Police Act,
1951 and to render a decision afresh after affording an
opportunity of being heard to the Applicant in accordance with
the principles of natural justice. The State was also directed to

remain guided by the directions given in the said O.A.

17. Para No.7 of the order in 0O.A.No.669/2011 on
9.07.2014, which has already been reproduced in the above
Para clearly shows that the remand was ordered with
expectation that the post remand decision under Section 27(b)
of the Bombay Police Act must reflect proper application of
mind and precisely, reasoning howsoever long or short to

justify whatever decision is rendered.

18. As already stated, the Respondent No.l1 was to
initiate denovo proceedings under Section 27(b) of the Bombay
Police Act, 1951. The relevant Section 27(b) of the Bombay

Police Act reads as under.

“27-B. Power of State Government or Director
General and Inspector General to review order

passed under Sections 25, 27 or 27-A.- The State
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Government or the Director General and Inspector of
Police may, at any time, either suo motu or
otherwise, review any order passed by it or him, as
the case may be under Sections 25, 27 or 27-A,
when any new material or evidence which could not
be produced or has not available at the time of
passing the order under review and which has the
effect of changing the nature of the case, has come

or has been brought, to its or his notice.”

19. The aforesaid Section will make it crystal clear that
the review of any order passed by the Government is
permissible if any new material or evidence which could not be
produced or has not been made available at the time of passing
of the order under review and which has the effect of changing
the nature of the case has come or has been brought to the

notice of the authority.

20. The perusal of the impugned order dated 17.03.2015
passed by the competent authority i.e. Respondent No.l,
nowhere makes it clear as to what was the new material which
was brought to the notice of competent authority, so as to
review its earlier decision. It is also not known as to whether
the new material was really available or it was either brought to
the notice of competent authority or was not earlier available

and what was the reason of review.
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21. The Respondent No.l1 while passing the impugned
order dated 17.03.2015 has observed that the Applicant has
married with Sau. Jijabai under the form “Gandharva-Vivah”
and that this is his second marriage. It is further stated that
the Applicant and said Jijabai had been proved to be residing
for two and half years and while they were residing as such at
Budhalenagar, the Applicant again came in contact with his
first wife and thereafter, they started harassing Jijabai. It is
not known as to on what basis these conclusions are drawn by
the Respondent No.1. It is also not clear as to whether a
denovo enquiry was initiated against the Applicant as directed
by this Tribunal. It is also not clear as to what charges were
framed in the said denovo trial by the Respondent No.1 and
whether any new witnesses were examined or whether any
additional evidence which was not available to the Respondent
No.1 against the Applicant was brought on record. It is also
not clear as to whether the Applicant was given an opportunity
to cross-examine any witnesses or whether he was given

opportunity to put up his case before the Respondent No.1.

22. If the conclusions drawn by the Respondent No.1l
vide impugned order dated 17t March, 2015 are drawn on the
same evidence which was available earlier, it is not known as to
how the Respondent No.1 came to totally indifferent
conclusions as against the earlier decision. @ While quashing

the order of dismissal, it has come to the conclusion that there
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was no evidence that the Applicant had entered into second

marriage.

23. The perusal of the impugned order dated 17.03.2015
shows that the Respondent No.1 came to the conclusion that
the conduct of the Applicant was against the provisions of Rule
26(2) of the Maharashtra Civil Services (Conduct) Rules, 1979.
Rule 26 of the Conduct Rules of 1979 reads as under.

“26. Contracting of marriage.- (1) No Government
servant shall enter into, or contract, a marriage with
a person having a spouse living; and

(2) No Government servant, having a spouse living,
shall enter into, or contract, a marriage with any
person :

Provided that the Government may permit a
Government servant to enter into, or contract, any
such marriage as it referred to in clause (1) or clause
(2), if it is satisfied that —

(a)such marriage is permissible under the
personal law applicable to such Government
servant and the other party to the marriage;
and

(b)there are other grounds for so doing.

(3) A Government servant who has married or
marries a person other than of Indian Nationality

shall forthwith intimate the fact to the Government.”
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24. The reading of the charge against the Applicant,
nowhere reveals that a specific charge under Rule 26(2) of the

M.C.S.(Conduct) Rules was framed against the Applicant.

295. Considering the Judgments delivered by this
Tribunal in OA.No0.439/2010 and O.A.No.669/2011 coupled
with the fact that the Respondent No.1 had already quashed
the order of dismissal of the Applicant in the appeal on 20th
October, 2009 with a specific observation that the Applicant
has not re-married while having marital tie in existence, the
charges framed against the Applicant should have been quite
different when the Respondent No.1 is punishing the Applicant
under Rule 26 of the M.C.S.(Conduct) Rules, 1979. The
ingredients of the charge should have been as regards
contracting of marriage as required under that Rule. Even the
Respondent No.1 could have framed charge alleging that
because of the conduct of the Applicant in residing together
with a woman other than his wife was such that the prestige of
the Police Department has lowered down in the society in
general. In any case, it was necessary for the Respondent No.1
to initiate fresh enquiry or denovo enquiry as directed by this
Tribunal in O.A.No.669/2011 or to show that, there was
sufficient evidence so as to review earlier order of quashing of
dismissal of the Applicant. It seems that without applying the
mind, the impugned order dated 17t March, 2015 has been
issued. The Respondent No.1 seems to have relied on some of

the findings arrived by the Enquiry Officer in his report and
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formed the opinion. It seems that the Respondent No.1 has not
considered the very purpose of the order dated 9.07.2014 in
0O.A.No.669/2011 so also the order passed in O.A.N0.439/2010
on 13.05.2010.

26. The learned Advocate for the Applicant submits that
the Applicant in this case is being run from pillar to post, as
has been observed by this Tribunal and is getting tossed
between dismissal and reinstatement. The learned Advocate
for the Applicant submits that the charge for which the
Applicant was prosecuted in criminal trial i.e. for the offences
under Sections 504 and 506 of the Indian Penal Code, he had
been acquitted by the competent court. Considering all these

aspects, the matter may not be again remanded for fresh trial.

27. The learned Advocate for the Applicant has placed on
record written notes of submission on behalf of the Applicant.
The said notes are marked Exb. X’ for the purposes of
identification. In the said written notes, the history of litigation
is given. It is stated that the penalty imposed on the Applicant
is like capital punishment i.e. the order of dismissal and the
same is totally dis-proportionate to the charges leveled against
the Applicant. The learned Advocate for the Applicant submits
that the Applicant has served for more than 15 years and has
two sons and one daughter and all of them are studying in
School. It is stated that, their entire career would depend upon

the Applicant and that the Applicant is the only bread-earner
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for the family, and therefore, lenient view may be taken against

the Applicant.

28. The learned Advocate for the Applicant submits that,
though it is alleged that the Applicant has performed
Gandharva-Vivah during the subsistence of first marriage,

there is no evidence in this regard.

29. I have perused the papers of enquiry, which have
been kept on record. Even though the second marriage alleged
to be performed by the Applicant might not have been proved
as per the legal provisions, there is sufficient evidence on the
record to show that the Applicant was residing with one Jijabai
for about two and half years in the rented premises of one
Somnath Pabale. There are photographs also on the record to
show that there must have been some relations like husband
and wife between the Applicant and Jijabai. It is, however, true
that the subject matter of said enquiry is no more in existence
since the Applicant was exonerated in the D.E. when his appeal
was allowed against the order of punishment awarded in the
D.E. The mitigating circumstances as stated in the written
notes of submission filed by the Applicant, however, can be
considered along with the findings given by the Enquiry Officer
in the D.E.

30. The learned P.O. submits that the Applicant is a
Police Constable and the conduct of the Applicant has
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definitely lowered down the image of the Department in the
eyes of society in general, and therefore, the Applicant may not

be reinstated in the service.

31. Considering the pros and cons of the case, so also
the fact that the Applicant is being tossed from dismissal to the
reinstatement from time to time and also considering the fact
that this is the third round of litigation, it may not be proper
and in the interest of justice, to again remit the case for re-trial
for not complying with the directions issued by this Tribunal in
the O.A.No.669/2011. It may take another long period for
completing such enquiry and considering the history of the
litigation, it may not be in the interest of justice to again sent

the case for re-trial i.e. for denovo enquiry.

32. Considering all these aspects, I am satisfied that the
Respondent authorities have not conducted the denovo enquiry
against the Applicant as directed by this Tribunal in
0.A.No.669/2011 and it will not be proper to remit the case
again to the Respondent authorities. Since the impugned order
dated 17th March, 2015 is not as per the directions issued by
this Tribunal in O.A.No.669/2011, it is required to be set and

quashed aside and hence, the following order.

ORDER

The Original Application No.519 of 2015 is partly

allowed.



18

The impugned order dated 17th March, 2015 passed
by Respondent No.1 whereby the order of punishment of
dismissal has been confirmed by the Respondent No.1 is

quashed and set aside.

The Respondents are directed to issue suitable order
to reinstate the Applicant in service with immediate effect

and in any case, within one month from today.

It is, however, made clear that the Applicant will not
be entitled to any pay and allowances including arrears
for the period from which he was lastly dismissed till the
date of reinstatement. However, his service during the
date of last dismissal till reinstatement, may be
considered as continued service for the purposes of

pensionary benefits, if any. No order as to costs.

Sd/-
(J.D. Kulkarni)
Vice-Chairman
31.01.2018

Mumbai
Date : 31.01.2018
Dictation taken by :

S.K. Wamanse.
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