IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.422 OF 2020

DISTRICT : THANE

Shri Dilip Ravindra Bhosle. )
Aged : 31 Yrs, Occu. : Junior Clerk in )
S.R.P.F. Group XI, Navi Mumbai, )
Camp Balegaon, District : Thane and )
Residing at C/o. Sanjay M. Chikankar, )
Near SRPF Group XI, Navi Mumbai, )
Camp Balegaon, At Narhen, Post : Wadi, )

)

Tal.: Ambarnath, District : Thane. ...Applicant
Versus

The Commandant. )

S.R.P.F. Group XI, Navin Mumbai, )

Camp Balegaon, District : Thane. )...Respondent

Mr. Arvind V. Bandiwadekar, Advocate for Applicant.
Mrs. K.S. Gaikwad, Presenting Officer for Respondent.

CORAM : SHRI A.P. KURHEKAR, MEMBER-J

DATE ¢ 20.10.2021

JUDGMENT

1. The Applicant has challenged the suspension order dated
17.07.2020 whereby he was suspended in contemplation of departmental
enquiry invoking jurisdiction of this Tribunal under Section 19 of the

Administrative Tribunals Act, 1985.
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2. Shortly stated facts giving rise to this application are as under :-

The Applicant is serving as Junior Clerk on the establishment of
Respondent. Initially, the Respondent suspended the Applicant by order
dated 15.04.2020 invoking Rule 4(1)(a) of Maharashtra Civil Services
(Discipline & Appeal) Rules, 1979 (hereinafter referred to as ‘Rules of
1979’ for brevity) in contemplation of D.E. Since no charge-sheet was
issued in respect of said suspension matter, the Respondent by order
dated 16.07.2020 revoked the suspension of the Applicant. However,
surprisingly, on the very next day i.e. on 17.07.2020, the Respondent
again suspended the Applicant by order dated 17.07.2020 in
contemplation of DE digging out alleged misconduct of October, 2019.
Simultaneously, the charge-sheet for this alleged misconduct was also
served upon the Applicant on the same day. Later, the suspension was
revoked and Applicant was reinstated in service by order dated
11.11.2020. It is on this background, the Applicant has challenged the
suspension inter-alia contending that it was totally unwarranted and

colourable exercise of power by filing this O.A. on 27.08.2020.

3. During the pendency of O.A, the DE has been completed and
Respondent imposed punishment of withholding one increment with
cumulative effect by order dated 25.11.2020 against which the Applicant
has filed the appeal which is subjudice.

4. Shri A.V. Bandiwadekar, learned Advocate for the Applicant
severely criticized the impugned action of suspension inter-alia
contending that it is totally misuse of power since it was not at all a case
of suspension but the Applicant is suspended in very routine and casual
manner immediately on next day after his reinstatement in service and
revocation of earlier suspension order dated 15.04.2020. He, therefore,
contends that Respondent was hell bent to keep the Applicant under
suspension as long as he desire and this is nothing but malicious and

colourable exercise of powers.
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5. Per contra, Mrs. K.S. Gaikwad, learned Presenting Officer sought
to justify the suspension order dated 17.07.2020 inter-alia contending
that in DE concluded subsequently, the charges framed against the
Applicant are proved and it justify the action of suspension. She further
submits that in the meantime, the Applicant is already reinstated in
service, and therefore, the challenge to the suspension order has become

infructuous.

6. In view of submissions advanced at the Bar, the issue posed for
consideration is whether in facts and circumstances of the matter, the

suspension was warranted.

7. Normally, the adequacy of material for suspension falls within the
domain of executive and powers of Tribunal in this behalf are limited.
However, it is well settled that suspension should not be resorted
casually or routinely only because the authority is empowered in law to
suspend a Government servant. This is a case of back to back
suspension, and therefore, it needs to be examined as to whether

suspension was really warranted.

8. Before going ahead in this behalf, it would be material to note that
the instructions laid down in Departmental Manual laying down the
principles to be borne in mind while placing a Government servant under

suspension, which are as under :-

“2.1 When a Government Servant may be suspended.- Public
interest should be the guiding factor in deciding to place a Government
servant under suspension. The Disciplinary Authorities should not
suspend a Government servant lightly and without sufficient
justification. They should exercise their discretion with utmost care.

Suspension should be ordered only when the circumstances are
found to justify it. The general principle would be that ordinarily
suspension should not be ordered unless the allegations made against a
Government servant are of a serious nature and on the basis of the
evidence available there is a prima facie case for his dismissal or removal
or there is reason to believe that his continuance in active service is
likely to cause embarrassment or to hamper the investigation of the case.
In other cases, it will suffice if steps are taken to transfer the
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Government servant concerned to another place to ensure that he has no
opportunity to interfere with witnesses or to tamper with evidence
against him.

(Il By way of clarification of the general principle enunciated
above, the following circumstances are indicated in which a
Disciplinary Authority may consider it appropriate to place a
Government servant under suspension. These are only intended
for guidance and should not be taken as mandatory :-

(i) Cases where continuance in office of a Government
servant will prejudice the investigation, trial or any inquiry
(e.g. apprehended tampering with witnesses or documents);

(ii) where the continuance in office of a Government servant
is likely to seriously subvert discipline in the office in which
the Government servant is working;

(iij) where the continuance in office of a Government servant
will be against the wider public interest (other than the cases
covered by (i) and (ii) above) such as, for instance, where a
scandal exists and it is necessary to place the Government
servant under suspension to demonstrate the policy of
Government to deal strictly with officers involved in such
scandals, particularly corruption;

(iv) where allegations have been made against a Government
servant and the preliminary enquiry has revealed that prima
facie case is made out which would justify his prosecution or
his being proceeded against in departmental proceedings,
and where the proceedings are likely to end in his conviction
and/or dismissal, removal or compulsory retirement from
service.

In the first three circumstances enumerated above, the
Disciplinary Authority may exercise his discretion to place a
Government servant under suspension even when the case is
under investigation and before a prima facie case has been
established.”

9. In continuation of the aforesaid guidelines, it would be useful to
refer the observations made by Hon’ble Bombay High Court in 1987 (3)
Bom.C.R. 327 (Dr. Tukaram Y. Patil Vs. Bhagwantrao Gaikwad &

Ors.), which are as follows :-

“Suspension is not to be resorted to as a matter of rule. As has been often
emphasized even by the Government, it has to be taken recourse to as a
last resort and only if the inquiry cannot be fairly and satisfactorily
completed unless the delinquent officer is away from his post. Even then,
an alternative arrangement by way of his transfer to some other post or
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place has also to be duly considered. Otherwise, it is a waste of public
money and an avoidable torment to the employee concerned.”

10. Similarly, reference was made to the Judgment of Hon’ble Supreme
Court in 1999(1) CLR 661 (Devidas T. Bute Vs. State of
Maharashtra). 1t would be apposite to reproduce Para No.9, which is as

follows :

“9. It is settled law by several judgments of this Court as well as the
Apex Court that suspension is not to be resorted as a matter of rule. It is
to be taken as a last resort and only if the inquiry cannot be fairly and
satisfactorily completed without the delinquent officer being away from the
post.”

11. Furthermore, reference of Judgment of Hon’ble Supreme Court in
(2015) 7 SC 291 (Ajay Kumar Choudhary Vs. Union of India) is
imperative and the legal position is now no more res-integra. It will be
appropriate to reproduce Para Nos.11, 12 & 21 of the Judgment, which is

as follows :

“1l1l. Suspension, specially preceding the formulation of charges, is
essentially transitory or temporary in nature, and must perforce be of short
duration. If it is for an indeterminate period or if its renewal is not based
on sound reasoning contemporaneously available on the record, this would
render it punitive in nature. Departmental/disciplinary proceedings
invariably commence with delay, are plagued with procrastination prior
and post the drawing up of the memorandum of charges, and eventually
culminate after even longer delay.

12. Protracted period of suspension, repeated renewal thereof, have
regrettably become the norm and not the exception that they ought to be.
The suspended person suffering the ignominy of insinuations, the scormn of
society and the derision of his department, has to endure this excruciation
even before he is formally charged with some misdemeanor, indiscretion or
offence. His torment is his knowledge that if and when charged, it will
inexorably take an inordinate time for the inquisition or inquiry to come to
its culmination, that is, to determine his innocence or iniquity. Much too
often this has become an accompaniment to retirement. Indubitably, the
sophist will nimbly counter that our Constitution does not explicitly
guarantee either the right to a speedy trial even to the incarcerated, or
assume the presumption of innocence to the accused. But we must
remember that both these factors are legal ground norms, are inextricable
tenets of Common Law Jurisprudence, antedating even the Magna Carta of
1215, which assures that — “We will sell to no man, we will not deny or
defer to any man either justice or right.” In similar vein the Sixth
Amendment to the Constitution of the United States of America guarantees
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that in all criminal prosecutions the accused shall enjoy the right to a
speedy and public trial.

21. We, therefore, direct that the currency of a suspension order should
not extend beyond three months if within this period the memorandum of
charges/charge-sheet is not served on the delinquent officer/employee; if
the memorandum of charges/charge-sheet is served, a reasoned order
must be passed for the extension of the suspension. As in the case in
hand, the Government is free to transfer the person concerned to any
department in any of its offices within or outside the State so as to sever
any local or personal contact that he may have and which he may misuse
for obstructing the investigation against him. The Government may also
prohibit him from contacting any person, or handling records and
documents till the stage of his having to prepared his defence. We think
this will adequately safeguard the universally recognized principle of
human dignity and the right to a speedy trial and shall also preserve the
interest of the Government in the prosecution. We recognize that the
previous Constitution Benches have been reluctant to quash proceedings
on the grounds of delay, and to set time-limits to their duration. However,
the imposition of a limit on the period of suspension has not been
discussed in prior case law, and would not be contrary to the interests of
justice. Furthermore, the direction of the Central Vigilance Commission
that pending a criminal investigation, departmental proceedings are to be
held in abeyance stands superseded in view of the stand adopted by us.”

12. The Judgment in Ajay Kumar Choudhary’s case was also
followed by Hon’ble Supreme Court in State of Tamil Nadu Vs. Pramod
Kumar and another (Civil Appeal No.2427-2428 of 2018) dated 21st
August, 2018 wherein it has been held that, suspension must be
necessarily for a short duration and if no useful purpose could be served
by continuing the employee for a longer period and reinstatement could
not be threat for fair trial or departmental enquiry, the suspension

should not continue further.

13. It is thus manifest that suspension should be ordered only when it
is extremely essential, allegations are of very serious nature and prima-
facie cases made out for dismissal or renewal of service. Where the
charges are not serious and there is no possibility of tampering of
witnesses and DE can be completed without placing the Government
servant under suspension, in that event, the suspension should not be
ordered merely because authority in law is empowered with the powrs of

suspension.



7 0.A.422/2020

14. Now turning to the facts of the present case, as stated above, this
is a case of back to back suspension faced by the Applicant.
Significantly, initially, he was suspended by order dated 15.04.2020

attributing the following allegations.

‘Szl grdl whre fafue Rolu wdig Hc dHYE FREER -3 @ ¥ AJALAL T € .99 AR
AP, GITAER -3 A TCREHS BIHBE! Hod EA. AR IRDBS BIHBO Bod SAAE, JFat AR
BESAR-R00 A 18lel selad d Bhuslt JAAR ATHB aarusl €.0]/08/0%0 st weltol fciaEt .
JAARLAB At T3 TRRA AleT dotld. TRENA Hist Welsphar e A Sl IB3A TAAETFAT o
FTBH B.39,9609/- (3R B THARA R b AGHW AB) A e 3% 8¢ Ran @ 7. FARew
(AHS IR AR Dt 3@, A AR FEE ITD Ueb AlGeRNUST SIRA bles Taitald oqa [detarat gt
AR Bt 3. R 3 36t e aucdiar AR dAd. JFet A TERIBSA SaR At 381 AR
ufRaga fetonda et s FafHa st JReres aid AFet Taeileidal 836t Ad Bidid. dil AT el
gF saa TdE s FaERAE AR Dl 3R, HAA id Hehssiuon Sal 3. add A@Ha
A FEL aidre sRctAee OR g e e 3a 3. g e ¢ I A WA TAHREA Rrat=

TR el JNHE, ATHEERUVIE g AR 308.”

15. Since in view of mandate of Judgment of Hon’ble Supreme Court in
Ajay Kumar Choudhary’s case, no steps were taken to initiate the D.E,
the Respondent had no choice except to revoke the suspension by order
dated 16.07.2020 on completion of 90 days suspension. Curiously, in
respect of that suspension, no further steps were taken for initiation of
D.E. Astonishingly, on the very next day i.e. on 17.07.2020, the
Respondent slapped another suspension order upon the Applicant again
invoking Rule 4(1)(a) of ‘Rules of 1979’ in contemplation of DE. Here,
pertinent to note that for second suspension, the Respondent dug out old
alleged misconduct took place in October, 2019. Following were the

allegations for suspension in second suspension order dated 17.07.2020.

“zon 3reft gEd Wit ferfues Sl fftes et 2dis Hict, Steues Ut AR ART-3 @ 8 AW T IE .
99 adt HeE, UFAER AH-3 A IERHS HHABE HIA Bldl.  JFal JAARAD Hliea b aRwid
BHUAE gawRAEwT o dal Hiez uRdga MHEIEsE Tc SONERIBRA 30T AT FHA ot HA AL 2
3faciar 098 AL 3EEGAT @ fdeRen gHe a¥g @ MBI TdA Betell 3R &.0%.08.200 ASh
A dd IRAA Dl R, AR BEACEAS! Il JASEN ARG JqAHE WRAE 7l HAevr=n ggat
IRV JAH(RAG BRCADSA AR A& el AR WRAEEN Adcht @ a SR ASHHAA
3MtdRaudl aIuR dett e feela et 3. el 22 silEciar 209% A Raid 0R.08.20%0 A
Hlenaelide IAAHE ERHTE A BT RIA Al AR Al AR RER S@tdggaun, smusitiera
Hier aRaga [AHEISSH 9C SOMEATABRA U] Bl ST ST ARHDII TaUD! THod AL AGA
AR fRNeE A HHAYD DBett B, JFE FBRICE, AW Al (AH) Tzt 9% A forrat 3 @t siot et
3. gl 01Tk FHUR! SRHAN a eI Hrligel FCt AfEeieel INER AR BAAYRD Detet! 313
A e g IS A Wl TRIRSA RRal Fend 3icid 3elisEid, dStaeeruud a RRdaaend

3{.[%.»
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16. Furthermore, interesting to note that on the same day i.e. on
17.07.2020 charge-sheet was also issued to the Applicant by appointing
Enquiry Officer with direction to complete the enquiry within a month.
Thus, the suspension was invoked though on the same day, charge-sheet
was issued. True, subsequently, the DE was completed and Applicant
was held guilty for the charges levelled against him and punishment of
withholding of one increment with cumulative effect has been imposed by
order dated 25.11.2020. Needless to mention, only because in DE, the
Applicant was held guilty that ipso-facto does not justify or legalize the
suspension and Respondent ought to have considered as to whether
suspension was really justified or warranted, particularly on the

backdrop of earlier suspension as well as nature of charges.

9. As such, the facts of this case are very peculiar in nature where
initially, the Applicant was suspended by order dated 15.04.2020 in
contemplation of DE for the misconduct allegedly took place in the period
from February to April, 2020 but no further steps were taken for
initiating the DE. The Applicant was, therefore, reinstated in service by
order dated 16.07.2020 and again on second day i.e. on 17.07.2020, he
was suspended for another alleged misconduct which has taken place
much earlier i.e. in October, 2019. This clearly indicates that the
Respondent has dug-up old alleged misconduct only to keep the
Applicant under suspension. Indeed, on the same day, the charge-sheet
was issued and Enquiry Officer was also appointed. The charges for
second suspension was of unauthorized occupation of Office Room
without permission and availment of HRA. It is nowhere the case of
Respondent that the said facts were not within the knowledge of
Respondent when he was suspended initially by order dated 15.04.2020.
At the time of initial suspension itself, the Respondent ought to have
considered alleged misconduct of October, 2019, but appears that he has
adopted practice of piecemeal suspension so that the Applicant is
continued under suspension even after revocation of first suspension.

The charges of second suspension does not seems to be so serious as to
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warrant major punishment. Indeed, in DE, minor punishment of
withholding increment with cumulative effect has been imposed. This
being the position, it will have to be held that there was no such
situation warranting second suspension, but Applicant was subjected to

suspension in very casual and cavalier manner.

10. True, the Respondent was at liberty to initiate the departmental
proceeding for the alleged misconduct of October, 2019 but the question
would be whether there was any such necessity or situation warranting
the suspension. It cannot be said that there was any threat or fair
conduction of DE. The alleged misconduct was based upon the record,

and therefore, the question of tampering of evidence did not arise.

11. As observed by Hon’ble Supreme Court in Ajay Kumar
Choudhary’s case, a person under suspension suffers ignominy of
insulations, scorn of society and has to suffer torment. Therefore, the
suspension should not be resorted as a matter of Rule and it can be
resorted to where the allegations are grave and serious, there is
possibility of tampering of evidence, charges invites major punishment of
dismissal or removal from service or continuation of a Government
servant in the Office is against wider public interest. There is no such
case here. On the contrary, it is a case of back to back suspension
though there was no such extreme situation for placing the Applicant
under suspension again. Suffice to say, the second suspension is in
contravention of the provisions laid down in Departmental Manual as
well as settled principles of law enunciated in the authorities discussed

supra.

12. The cumulative effect of aforesaid discussion leads me to hold that
second suspension was not at all warranted and it is nothing but
colourable exercise of power. Consequently, suspension order dated
17.07.2020 is liable to be quashed. However, it is made clear that this
has nothing to do with the merits of final order passed in DE holding the
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Applicant guilty for the charges framed against him and the observations

are restricted only to the extent of legality and necessity of suspension

order. Hence, the order.

(A)
(B)

(C)

(D)

Mumbai

ORDER

The Original Application is allowed.

The impugned suspension order dated 17.07.2020 is
quashed and set aside.

The Respondent shall treat the period undergone by the
Applicant under suspension as a duty period with all
consequential service benefits.

No order as to costs.

Sd/-
(A.P. KURHEKAR)
Member-J

Date : 20.10.2021
Dictation taken by :
S.K. Wamanse.
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