THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL, MUMBAI

ORIGINAL APPLICATION NO.04 OF 2015

Shri Vinayak Sadashiv Kulkarni
Occu.: Technical Laboratory Assistant,

R/at: Gajanan Prasad Complex, Kalamba Road,

~— N N

Kolhapur. ...Applicant
Versus
1. The Joint Director, Technical Education)
Regional Office, Pune — 412, Shivaji )
Nagar, Pune. )
2. Shri A. D. Kurtadkar, Working as )
Technical Laboratory Assistant, )
Government Polytechnics, O/at. )
Ratnagiri, near Thiba Palace, Ratnagiri. )
3. Shri H. N. Gangade, Working as )
Technical Laboratory Assistant, Govt. )
Polytechnics, O/at. Shivaji Nagar, Ramwadi, )
Pen, Dist. Raigad. )
4, The Director of Technical Education, )
(M.S.), Mumbai, O/at. 3, Mahapalika )
Marg, Mumbai 1. )
5. The State of Maharashtra, through )
Principal Secretary (Technical), Higher & )
Technical Educations Department, O/at. )
Mantralaya, Mumbai 400 032. )...Respondents

Shri A. V. Bandiwadekar, Advocate for the Applicant.
Smt. Kranti Gaikwad, Presenting Officer for the Respondents 1, 4 and 5.

None for Respondent Nos.2 and 3.
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CORAM : SHRI A.P. KURHEKAR, MEMBER-J
DATE : 18.06.2019
JUDGMENT
1. The challenge is to the impugned orders dated 02.01.2014 and

28.09.2017 whereby the demand of the Applicant for grant of deemed date of

promotion has been rejected by the Respondent No.1.

2. Shortly stated facts giving rise to the application are as follows:-

The Applicant joined service as Laboratory Assistant by direct
recruitment on 30.01.1995 on the establishment under the control of
Respondent No.1. He contends that having completed three years continuous
service on the post of Laboratory Assistant, he was entitled to promotion to
the post of Technical Laboratory Assistant w.e.f. 30.01.1998. However, the
Respondent No.1 failed to consider his case for grant of promotion. On
18.04.2002, he made representation to the Respondent No.1 for promotion
on the post of Technical Laboratory Assistant (TLA) but in vain. Again, he
submitted reminder on 13.03.2003 and 28.03.2005. Ultimately, it is only on
12.05.2005, the Respondent No.1 informed him that he can’t be considered
for promotion since there are no such instructions from the Government.
However, later the Applicant came to know that his counterpart in Mumbai
region i.e. Respondent Nos.2 and 3 have been promoted to the post of
Technical Laboratory Assistant by order dated 27.02.2004. He, therefore,
again made representation on 16.05.2005 and pointed out the instances of
promotion of Respondent Nos.2 and 3 by Mumbai Region. The Applicant is
serving as Laboratary Assistant in Pune Region which is under the control of
Respondent No.1. It is only on 28.11.2013, the Applicant has been promoted

to the post of T.L.A. The Applicant, therefore, again made representation on
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05.12.2013 claiming deemed date of promotion from 30.01.1998 i.e. the date
on which he has completed three years of service on the post of Laboratory
Assistant. Ultimately, by impugned order dated 02.01.2014, the Respondent
No.1 rejected the demand of Applicant for deemed date of promotion on the
ground that before 2013, there exist no Recruitment and Promotion Rules
and, therefore, the Applicant’s request for deemed date of promotion can’t be

granted.

3. During the pendency of O.A,, in pursuance of directions given by the
Tribunal, the Respondent No.1 again considered the representation and
rejected the request of the Applicant for deemed date of promotion. The
Applicant, therefore, amended the O.A. and challenged the order dated
28.09.2017. The Applicant contends that in Pune Region also, two employees
namely Shri V. B. Bhoir and Shri D. T. Bagav were promoted to the post of
Technical Laboratory Assistant on 16.11.2005 but he has been subjected to
discrimination by refusing deemed date of promotion. The Applicant,
therefore, seeks relief of deemed date of promotion either from 30.01.1998
or from 27.02.2004 i.e. the date when the Respondent Nos.2 and 3 serving in
Mumbai Region were promoted to the post of T.L.A. and prayed to set aside

the impugned order dated 30.01.1998 and 27.02.2004.

4, Respondent Nos.1, 4 and 5 resisted the claim by filing Affidavit-in-Reply
(Page Nos.70 to 79 of Paper Book) inter-alia denying the entitlement of the
Applicant to the relief claimed. It is not in dispute that the Applicant was
appointed as Laboratory Assistant on 30.01.1995 and was promoted to the
post of T.L.A. on 28.11.2013. The Respondents sought to justify the rejection
of the demand of the Applicant for grant of deemed date of promotion on the
ground that before 22.02.2012 there exist no Recruitment and Promotion
Rules and, therefore, in absence of rules there was no question of promotion

of the Applicant to the post of T.L.A. After framing the Draft Recruitment
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Rules only, the Applicant was promoted on 28.11.2013. The Respondents
denied that the Applicant has been subjected to discrimination. As regard
promotion of Respondent Nos.2 and 3, the Respondents contend that they
are promoted wrongly and the same was objected by the Respondent No.4 i.e
Director of Technical Education, Mumbai. The explanation of the Respondent
No.1 was also called by letter dated 09.06.2004. The Respondent, therefore,
contend that wrong order of promotion passed by the Joint Director of
Mumbai in absence of Recruitment and Promotion Rules are apparently
wrong and on the basis of such wrong orders, the Applicant cannot claim
parity. The ground of discrimination is, therefore, unsustainable. In respect of
alleged promotion of S/Shri Bhoir and Bagav, the Respondents contend that
they were declared surplus, therefore, in terms of G.R. dated 10.09.2011, they
were absorbed on vacant posts on similar pay-scale. The Respondents thus,
denied that S/Shri Bhoir and Bagav were promoted to the post of T.L.A. as it
was the case of absorption on similar pay-scale. The Respondents further
contend that the Applicant had given benefit of 1* Time Bound Promotion
w.e.f. 01.01.2007 and already availed benefit of the scheme. The

Respondents with this pleading prayed to dismiss the O.A.

5. Shri A.V. Bandiwadekar, learned Advocate for the Applicant sought to
contend that the Respondent Nos.2 & 3 who are serving in Mumbai Region
were promoted to the post of T.L.A. on 27.02.2004 with the approval of
Departmental Promotion Committee (DPC), and therefore, the ground raised
by the Respondents that there exists no Recruitment Rules prior to 2012-2013
is unacceptable and raised the issue of discrimination to the Applicant.
Secondly, two employees viz. S/Shri Bhoir and Bagav were also promoted to
the post of T.LLA. on 16.11.2004 and this again shows existence of
Recruitment Rules. On this line of submission, he urged that the Applicant

having completed three years in the feeder cadre on 30.01.1998, he is entitled
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to deemed date of promotion either from 30.01.1998 or from the date on

which Respondent Nos.2 & 3 were promoted.

6. Per contra, Smt. K.S. Gaikwad, learned Presenting Officer reiterated the
contentions raised in written statement and pointed out that there exists no
R.Rs. prior to 2012-2013. The Applicant was promoted to the post of T.L.A.
being found eligible in view of Draft Recruitment Rules of 2012-2013. She
sought to explain that the Respondent Nos.2 & 3 who are serving in Mumbai
Region were wrongly promoted and the explanation from the Joint Director
for the same has been called for further appropriate action. As regard
promotion to S/Shri Bhor and Bagayv, it was not promotion but absorption on
same salary having declared surplus in terms of G.R. dated 10.09.2018. The
learned P.O, therefore, sought to contend that no case is made out of
discrimination to the Applicant and relief sought for deemed date of

promotion is not sustainable in law.

7. Having heard the submission advanced at the Bar, it emerges that the
Applicant is seeking deemed date of promotion w.e.f. 30.01.1998 i.e. date of
completion of three years service or w.e.f.27.02.2004 i.e. the date on which
the Respondent Nos.2 and 3 serving in Mumbai Region were promoted. Thus,
the grounds for deemed date of promotion relied by the Applicant are as

follows:-

(A)  Respondent Nos.2 and 3 who are serving in Mumbai Region
were promoted to the post of T.L.A. on 27.02.2004 with approval of
Departmental Promotion Committee.

(B)  Two employees namely S/Shri Bhoir and Bagav were promoted
to the post of T.L.A. on 16.11.2005.

(C)  The Applicant having admittedly completed three years service
on the post of Laboratory Assistant is entitled to promotion w.e.f.
30.01.1998.
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8. Admittedly, the Applicant was appointed as Laboratory Assistant on
30.01.1995 but was promoted to the post of T.L.A. on 28.11.2013. The
material question is whether there exist Recruitment Rules prior to 2012-2013
and the Applicant has been deprived of promotion at early stage. The
foremost and basic contention of the Respondents is that prior to 2012 -2013
there exist no Recruitment Rules, and therefore, the question of considering

the Applicant for grant of promotion did not arise.

9. Needless to mention that the employee has no vested right of
promotion to the particular post but requirement is that the employee’s case
deserves to be considered for promotion whenever he becomes due, subject
to the fulfilment of eligibility criteria, vacancy etc. It goes without saying that
the promotions are required to be effected according to Recruitment and
Promotion Rules. The employee is entitled to deemed date of promotion
where he is superseded though entitled to the promotion and fulfilled the

eligibility in accordance to Recruitment Rules.

10.  True, the Respondent Nos.2 & 3 who are serving in Mumbai Region
were promoted to the post of TLA on 27.02.2004 in view of recommendation
of DPC. In this behalf, it may be noted that the Applicant is serving in Pune
Region and there is no common seniority list at State level. The seniority list is
maintained region-wise. In this behalf, the perusal of minutes of DPC (Page
Nos.41 and 42 of P.B.) reveals that the DPC found Respondent Nos.2 & 3
eligible for promotion to the post of TLA. However, there is no reference of
any Recruitment Rules in the minutes of DPC. The absence of reference of
Recruitment Rules in the minutes of DPC also indicates existence of any such
Recruitment Rules at the relevant time. Furthermore, the Respondent No.4
i.e. Director of Technical Education, M.S. had already called for the
explanation of Joint Director of Technical Education, Mumbai for giving

promotions wrongly to Respondent Nos.2 & 3 in absence of Recruitment
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Rules. The Respondent No.1 has placed on record the copy of Show Cause
Notice dated 09.06.2004 as well as 13.02.2015 (Page Nos.80 and 84 of P.B.)
whereby explanation is called. True, no further action seems to have been
taken in this behalf for cancellation of promotion given to Respondent Nos.2
& 3, but the fact remains that the promotion was given without existence of
Recruitment Rules. This being the position, the promotions given wrongly to
Respondent Nos.2 & 3 cannot be relied upon as a ground of discrimination.
Otherwise, it would be amounting to perpetuating the wrong which | am

afraid is not permissible in law.

11. In this behalf, the learned P.O. rightly referred to the Judgment of
Hon’ble Supreme Court in AIR 1995 SC 705 (Chandigarh Administration Vs.

Jagjit Singh). The Hon’ble Supreme Court while dealing with the similar issue
held that the question of discrimination cannot be raised on the basis of
wrong order passed in favour of another employees. Para Nos.8, 9 and 10 of

the Judgment which are material are as follows :

“8. We are of the opinion that the basis or the principle, if it can be called
one, on which the writ petition has been allowed by the High Court is
unsustainable in law and indefensible in principle. Since we have come across
many such instances, we think it necessary to deal with such pleas at a little
length. Generally speaking, the mere fact that the respondent authority has
passed a particular order in the case of another person similarly situated can
never be the ground for issuing a writ in favour of the petitioner on the plea of
discrimination. The order in favour of the other person might be legal and
valid or it might not be. That has to be investigated first before it can be
directed to be followed in the case of the petitioner If the order in favour of
the other person is found to be contrary to law or not warranted in the facts
and circumstances of his case, it is obvious that such illegal or unwarranted
order cannot be made the basis of issuing a writ compelling the respondent
authority to repeat the illegality or to pass another unwarranted order. The
extraordinary and discretionary power of the High Court cannot be exercised
for such a purpose. Merely because the respondent authority has passed one
illegal/unwarranted order, it does not entitle the High Court to compel the
authority to repeat that illegality over again and again. The
illegal/unwarranted action must be corrected, if it can be done according to
law indeed, wherever it is possible, the Court should direct the appropriate
authority to correct such wrong orders in accordance with law but even if it
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cannot be corrected, it is difficult to see how it can be made a basis for its
repetition. By refusing to direct the respondent authority to repeat the
illegality, the Court is not condoning the earlier illegal act/order nor can such
illegal order constitute the basis for a legitimate complaint of discrimination.
Giving effect to such pleas would be prejudicial to the interests of law and will
do incalculable mischief to public interest. It will be a negation of law and the
rule of law. Of course, if in case the order in favour of the other person is
found to be a lawful and justified one it can be followed and a similar relief
can be given to the petitioner if it is found that the petitioners' case is similar
to the other persons' case. But then why examine another person's case in his
absence rather than examining the case of the petitioner who is present
before the Court and seeking the relief. Is it not more appropriate and
convenient to examine the entitlement of the petitioner before the Court to
the relief asked for in the facts and circumstances of his case than to enquire
into the correctness of the order made or action taken in another person's
case, which other person is not before the case nor is his case. In our
considered opinion, such a course —

barring exceptional situations would neither be advisable nor desirable. In
other words, the High Court cannot ignore the law and the well-accepted
norms governing the writ jurisdiction and say that because in one case a
particular order has been passed or a particular action has been taken, the
same must be repeated irrespective of the fact whether such an order or
action is contrary to law or otherwise. Each case must be decided on its own
merits, factual and legal, in accordance with relevant legal principles. The
orders and actions of the authorities cannot be equated to the judgments of
the Supreme Court and High Courts nor can they be elevated to the level of
the precedents, as understood in the judicial world. (What is the position in
the case of orders passed by authorities in exercise of their quasi-judicial
power, we express no opinion. That can be dealt with when a proper case
arises.)

9. Coming back to the facts of this case, if only the High Court had looked
to the facts of this case instead of looking to the facts of some other case, we
are sure, it would have dismissed the writ petition in view of the several facts
stated hereinbefore. The High Court fell in grave error in allowing the writ
petition on the said ground and in importing the theory of discrimination in
such a situation. Question of discrimination could have arisen only if two
findings were recorded by the High Court, viz., (1) the order in favour of
Prakash Rani was a legal and valid one and (2) the case of the writ petitioners
was similar in material respects to the case of Prakash Rani but she has not
been accorded the same treatment. No such findings have been recorded by
the High Court in this case.

10. The appeal is accordingly allowed and the judgment under appeal set
aside. The respondents shall pay the costs of the appellants, which are
assessed at Rs10,000. SLP (C) No. 15931 of 1994.”
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11.  Suffice to say, the promotions given to Respondent Nos.2 & 3 being
found without having Recruitment Rules cannot be the ground of
discrimination much less to grant deemed date of promotion to the Applicant
with retrospective effect and giving effect to such plea would be prejudicial to
the interest of law and the same will be negation of law and the Rule of law as
mandated by the Hon’ble Supreme Court in Chandigarh Administration’s case

(cited supra).

12.  As regard the ground of promotion to S/Shri Bhoir and Bagav, the
perusal of record reveals that they were in fact not promoted but absorbed on
the post of T.L.A. w.e.f. 16.11.2005 having declared surplus. It is crystal clear
from the order dated 16.11.2005 (Page Nos.62 and 63 of P.B.) that those two
employees were declared surplus, and therefore, in terms of G.R. dated
10.09.2001, they were absorbed. Furthermore, material to note that they
were already in service on similar pay scale, but having found surplus, they
were absorbed on the post of T.L.A. on vacant post. This being the position,
the order of absorption of S/Shri Bhoir and Bagav cannot be termed as
promotion, and therefore, the submission advanced by the learned Advocate
for the Applicant is totally misconceived and the question of discrimination

did not arise.

13. Here, it would be useful to refer Circular dated 06.06.2002 which is at
Page No0.195 of P.B. whereby guidelines were issued by Government while
considering the demand of the employee for grant of deemed date of
promotion and has also illustrated the examples in which the question of
grant of deemed date can arise. It would be appropriate to reproduce
relevant portion of the Circular, which is as follows :

‘R IHA-AE A UGTA ARG RGtich FACEI 3 N SR el Yeal Uatestl! et

3MALAD 3. UG, AAHAEA AT ATeT SR YcHgl UateeTell (HeBlent oAl ok Talesicitat Atend

fetie daren FgRTE APH Aq (AT FdEART 2lt) FrA 9¢9 Aefiw Frw 3R Al
RS Rt 0t smaeTe s, Ut A gdANE e g s 3ufh fa
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fHaTon JiR AEA A% IALAD ALNE. M I U TR B Ad DY, ABHA
Reierdt yedt AdERY Ut S HRONHB IGHAAA it BRO Astaen qRfRee - 3t e Reiet
3nga. it frawa aga Aela Reier uwot 33HaUR g At gatd el Jd Ristwnat a
faston gogEiett e, 3teft qetn A3FA AwEla el vl YEHRR 3[HACTR =1 YHITEL
AURAM/ ST QLA TRGEt 3t Aaaen TR - & Aefic Ao AR 835 ot @
it gt Bl ST ARNA a1ie Uenel HRoa uRes 9 Aelie Wit Ricola FHegt Jvend
.

uRide -
FEid fetics 20Tl U0l SeHATATEL BRO

. Jluei SEAEie Aiaget 9R do3aR 5 BB, ! AGPTS Tdart o g, fasmwi ueiestd
Aferciten Soete deht SETEd TN IEATC SUCTeR] TR d 1ELH ATt Tep9 Fett S,

. AaESal TR IETTEd T, Ra Jd sfe-gin /Aot Jaeed TR IBa
SUTTE A FCAEIS JMEUBR /FAAR Atel A SASAT AN i AT AEA FAR.

. femia wden 3xfivl | sEwit seT=n FRUIRGE a3t fERE Je HeeEaR
T2 PREAITAR At AR dostd JLRIM & H.

. APIHNR Tetestclt JeHidlet 3R ElRME BHIHIRUN FAAISAU o ol

. RiEERe fER wraen el diseh uefta w2, @ senastia el deshte
forle Aga e forcdta It a1 Rewentes Rren gt

. R fER steen smaen tteR /| sHERl Fefa 3 @ &isar at sivE: fea
guta: S Bt

. URTER /AU Yot I IFE! SRe SRACR Uaeeti 1 ot @ Bty Jeeawiar
AN Tt 3.

. Frasgmian smwiondht seEa @ 49, aRomel oo wEeetkh agRen TS A, A -
TRteetel ferafda steeniRam AAwha featiem fam et o R

. T Fra feadifist aAkeETaRal 3Recl Hlediel Ugidar Ut et

STt @ HiTe=Ta uSiestiAdt 3ucteer AUn-2At USiar =it JAARNSIA et sTid B,

uRfdree - &

AN {61 TS TR aURIUt el ARd Sad™ 8.

9) AQHETS BHA-ATH TS 20T 3Melt, A Jaltd dHAA-Ale BRI BRI
faaR secl @ A TSR B0 a@ AfAHES BAAAT! BRIATE.

R) 3EkRRE Fasydtendd! fdan siciel AaASa AR R, A AABETS
(TRIFANTS R0 SARNA T 3ER) AU A YA DU BHAT-ATA
feratda uet=et el 3z,

3) AAHETS HHA-ARA TR U et = i (FasIdia) 3eier stust g a
SR 3MATD A SCIFAR TRANA U 38 [t HA? T@Eaat U=al [t aeidt
AARFTB AU ATl TR @ A SR URHAA TR S R A [Zaies Jwena @t
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¥) FAteld fSatich 81 UblA - Ueh dcdldR ST AT,

8) 1 Frasygeien 3neR S yaotEn HaHal-AR /S - TR At &t Juwna sue 3ug,
& U@ Jdid AAGHETS HHRA-TRA A JAdd Casgdiga Hh o, et
frasgdia Rad ud a @ yastiten aee Aon-2 ueiAe) gAnd JAACEL FHV 3ELT6

3.’

14.  Obviously, the Applicant’s case does not fall within the illustrations
given in the Circular dated 06.06.2002. True, the instances given in Circular
are illustrative and not exhaustive as sought to contend by the learned
Advocate for the Applicant. There may be cases which do not fall in the
illustration given in Circular dated 06.06.2002. In the present case, the main
ground raised by the Respondents is absence of Recruitment Rules prior to
2012-2013. In fact, the Applicant was promoted on the basis of Draft
Recruitment Rules in 2013. In fact the Recruitment Rules are finally approved
in 2019. The Rules are “The Instructor (Laboratory Assistant) (Technical)
Group ‘C’ in the Government and Non-Government Aided Institutes under the
control of Director of Technical Education (Recruitment) Rules, 2018” and
published in the Gazette on 9" January, 2019. There is absolutely nothing on
record to show that prior to 2012-2013, there exists any such Draft
Recruitment Rules in practice and despite the same, the Applicant is deprived
of promotion. We cannot proceed and determine the issue of grant of
deemed date of promotion on the assumption or conjuncture. As such there
is no denying that the Rules are finally approved in 2018. Suffice to say, there
being no Recruitment Rules at the relevant time, the question of deemed date
of promotion to the Applicant does not survive and the stand taken by the

Respondents in this behalf cannot be faulted with.

15.  Shri A.V. Bandiwadekar, learned Advocate for the Applicant sought to
place reliance on the Judgment of Hon’ble High Court in Writ Petition
No.2260/2018 (State of Maharashtra Vs. Vasant A. Balel) decided on

26.06.2018. It pertains to issue of withdrawal of promotion and reversion to
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the original post consequent to recovery of pay enjoyed by the employee and
of no assistance to the Applicant in the present facts and circumstances. The
reliance on the Judgment of Hon’ble High Court in Writ Petition
No.9051/2013 (State of Maharashtra Vs. Smt. Meena A. Kawalekar) decided
on 28" April, 2016 is also misplaced, as it is arising from the issue of
consideration of initial temporary service for the benefit of time bound
promotion scheme. As such, these Judgments being arising in different

context are of no assistance to the Applicant in the present situation.

16.  As stated above, the employee has no vested right of promotion to the
particular post, but his case deserves to be considered for promotion
whenever he becomes due subject to fulfilment of eligibility criteria, vacancy,
reservation position, etc. In so far as deemed date of promotion is
concerned, the employee is entitled to deemed date of promotion where he is
superseded though entitled to promotion and fulfilled the eligibility criteria in
accordance to Recruitment Rules. In the present case, as concluded above,
prior to 2012-2013, no Recruitment Rules were in place. Therefore, grant of
deemed date of promotion on the basis of wrong promotion given to the
Respondent Nos.2 & 3 on the ground of parity does not survive, particularly in
view of the action initiated by Respondent No.4 for giving promotions wrongly
to Respondent Nos.2 & 3. The seniority is being maintained region-wise and
there is no case of the Applicant that the person junior to him in Pune Region
is promoted. This being the factual position, the claim of deemed date of

promotion is devoid of merit.

17.  The totality of aforesaid discussion leads me to sum-up that the claim
of the Applicant for deemed date of promotion is clearly unsustainable in law
and O.A. being devoid of merit, deserves to be dismissed. Hence, the

following order.
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ORDER

The Original Application is dismissed with no order as to costs.

Sd/-
(A.P. KURHEKAR)
Member(J)
Place : Mumbai
Date : 18.06.2019
Dictation taken by : V.S. Mane.
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