IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.353 OF 2020

DISTRICT : PUNE

Shri Purshottam Dada Saheb Kokare.
Age : 40 Yrs., Occu.: API (FP),

R/o. 104 /A, Binavanta Paradise,
Bhekrainagar, Hadapsar,

Pune - 412 308.

~— N N N

...Applicant

Versus

1. The State of Maharashtra.
Through Addl. Chief Secretary,
Home Department, Mantralaya,
Mumbai — 400 032.

~— — — —

2. The Addl. Director General of Police )
(CID), (M.S), Pune, having office at )
Near Law College, Pashan Road, )

).

Pune - 400 018. .Respondents

Mr. R.M. Kolge, Advocate for Applicant.

Mr. A.J. Chougule, Presenting Officer for Respondents assisted by
Mrs. Kavita M. Kotkar, Law Officer.

CORAM : SHRI A.P. KURHEKAR, MEMBER-J
DATE : 05.03.2021
JUDGMENT
1. The Applicant who is serving as Junior Finger Print

Expert/Assistant Police Inspector (API) has challenged the transfer order
dated 24.07.2020 from Pune to Chandrapur invoking jurisdiction of this
Tribunal under Section 19 of the Administrative Tribunals Act, 1985.



2 0.A.353/2020

2. Shortly stated facts giving rise to this application are as under :-

The Applicant was initially appointed on the post of Searcher on
the establishment of Respondent No.2 by order dated 22.08.2012. Later,
he was promoted to the post of Junior Finger Print Expert, which was
equivalent to API by order dated 28.01.2016 and posted at Pune on
vacant post. The Respondent No.2 — Additional Director General of
Police, Crime Investigation Department, Pune considered the Applicant
due for promotion in general transfer of 2020, since the Applicant has
completed three years’ tenure at Pune. Accordingly, Respondent No.2
transferred the Applicant at Chandrapur by order dated 24.07.2020.
The Applicant made representation dated 27.07.2020 raising grievance of
inconvenience on the ground of illness of parents and prayed for
extension of one year. In alternative, he prayed for transfer at Navi
Mumbai, Thane or Pune. However, it was not responded. The Applicant,
has therefore, filed the present O.A. challenging transfer order dated
24.07.2020 contending that the same is unsustainable in law. The
grounds on which the impugned order is challenged will be dealt with

during the course of discussion.

3. Indeed, the Applicant’s pleading to the extent of his tenure is self-
contradictory. He contends that the impugned transfer order being
passed under the provisions of ‘Maharashtra Government Servants
Regulation of Transfers and Prevention of Delay in Discharge of Official
Duties Act, 2005 (hereinafter referred to as ‘Transfer Act 2005’ for
brevity) is unsustainable since transfer is required to be governed by the
provisions of Maharashtra Police Act, which inter-alia provides for
transfer on the recommendation of Police Establishment Board (PEB). At
the same time, he contends that as per Section 3 of ‘Transfer Act 2005’,
he is in Class ‘C’ cadre of non-secretariat services, and therefore, in
terms of proviso to Section 3 of ‘Transfer Act 2005’ entitled to six years’

tenure at Pune. There is no such provision for six year tenure in
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Maharashtra Police Act. As such, at one place, he sought to contend
that transfer order being not issued invoking provisions of Maharashtra
Police Act is illegal and at the same time, fall back upon the provisions of

‘Transfer Act 2005’.

4. To bolster-up the contention that the transfers are governed by
Maharashtra Police Act, reference was made to the decision rendered by
the Tribunal in O.A.385/2015 (Gopinath Lokhande Vs. Director
General of Police) decided on 01.12.2015.

5. When this present O.A. was head, the Tribunal found the view
taken in O.A.No.385/2015 is incorrect, and therefore, by order dated
03.02.2021 made reference to Division Bench. Accordingly, the Hon’ble
Chairperson was pleased to constitute Division Bench consists of myself
and Shri P.N. Dixit, Hon’ble Vice-Chairman (Administrative Member).

Following was the reference made to Division Bench.

Whether the transfer of Junior Finger Print Experts working on the
establishment of Respondent No.2 is governed by Maharashtra
Police Acr or by the provisions of ‘Maharashtra Government
Servants Regulation of Transfers and Prevention of Delay in
Discharge of Official Duties Act, 2005.

6. The Division Bench accordingly heard the matter and by order
dated 23.02.2021 held that the view taken by the Tribunal in
0.A.No0.385/2015 is incorrect and transfer of the Applicant is governed
by the provisions of ‘Transfer Act 2005’. After decision on reference, the
matter is remitted back to this Bench for decision of O.A. in accordance

tolaw. It is on this background, the matter was again heard.

7. Shri R.M. Kolge, learned Advocate for the Applicant sought to

assail the impugned transfer order on the following grounds.

(@) Since in view of decision of Full Bench, the transfer is

governed by ‘Transfer Act 2005’, the Applicant is entitled to six
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’

years’ tenure being Group ‘C’ employee, but he is transferred on
completion of 3 years’ treating him as Group ‘B’ employee, and

therefore, the impugned order is unsustainable in law.

(b) The options called by Respondent No.2 at the time of
transfer were not considered and there is breach of G.R. dated

09.04.2018.

(c) The recommendation of transfer of the Applicant by Civil

Services Board is not in consonance with G.R. dated 31.01.2014.

8. Per contra, Shri A.J. Chougule, learned P.O. assisted by Mrs.
Kavita M. Kotkar, Law Officer sought to justify the impugned order
contending that the Applicant falls in Group ‘B’ and his tenure in terms
of Section 3 of ‘Transfer Act 2005’ is 3 years and accordingly, after
completion of 3 years tenure, the CSB headed by Additional Director
General of Police (CID) transferred the Applicant to Chandrapur
considering the administrative requirement to fill the post of
Chandrapur. According to her, the CSB was duly constituted in terms of
Notification dated 31.01.2014. It is further pointed out that Respondent
No.2 is Head of the Department for the purpose of transfers under the
provisions of ‘Transfer Act 2005’ and there is no illegality in impugned

transfer order.

9. As stated above, initially, when the matter was heard, the issue of
applicability of Maharashtra Police Act was raised and the matter was
referred to Division Bench, which ruled that the transfer of the Applicant
is governed by the provisions of ‘Transfer Act 2005’. As such, this issue
is set at rest. Therefore, the issue remains whether the impugned
transfer order passed on the basis of recommendations of CSB invoking
the provisions of Transfer Act 2005’ suffers from any infirmity, so as to

interfere the same.
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10. The thrust of the submission of learned Advocate for the Applicant
was centered around the status of Applicant as a Group ‘C’ for whose
normal tenure being non-secretariat service would be two tenures (6
years) in terms of proviso to Section 3 of ‘Transfer Act 2005’. Therefore,
it is necessary to find out as to whether Applicant falls in Group ‘C’, so as
to enjoy 6 years’ tenure or he falls in Group ‘B; for whom normal tenure

is 3 years.

11. Indisputably, initially, the Applicant was appointed as Searcher in
2012 and later by order dated 06.12.2016, he was promoted to the post
of Junior Finger Print Expert. His initial appointment as Searcher was
on Group ‘C’ post. Later, he was selected to the post of Junior Finger
Print Expert in the recruitment process in terms of Clause 61 and 62 of
Police Manual, which inter-alia provides for the selection of ministerial
staff for examination of documents in the Department. It was not intra-
departmental examination. The promotion order dated 28.01.2016 is at
Page No.12, which is silent about the group as to in which the post of
Junior Finger Print Expert falls. Material to note that later the
Government by G.R. dated 09.05.2000 (Page No.160 of P.B.) equated the
post of Junior Finger Print Expert equal to the cadre of API carrying pay
scale 6500-10500. Admittedly, Applicant’s pay scale is in pay scale of
Rs.6500-10500. Furthermore, it is an admitted position that till date, no
Recruitment Rules for the post of Junior Finger Print Expert are framed.
The posts of Junior Finger Print Expert are being filled-in taking recourse
of Clause 61 and 62 of Police Manual. This being the position, the
classification of the post of Applicant is required to be determined on the

basis of relevant Government Resolutions in this behalf.

12. The Government of Maharashtra by G.R. dated 02.07.2002
clarified the position about classification of posts in Group ‘A’, ‘B’, ‘C’ and

‘D’ on the basis of pay scale. The relevant portion of G.R. is as under :-
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Apart, one more clarification was issued by G.R. dated 27.05.2016

about the classification of posts to remove the doubt raised by the

Departments.

clarification.
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Thus, the combine reading of this G.R. invariably establishes that

the Government servant carrying pay scale of Rs.6500-10500 falls in
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Group B’. True, in Note No.2 of G.R. dated 27.05.2016, it is stated that
despite the position clarified in G.R. dated 27.05.2016, there would be no
change in classification of the posts, which is specifically mentioned in
staffing pattern of the office or Recruitment Rules. In other words, the
classification of the posts mentioned in staffing pattern or Recruitment
Rules prevail. However, admittedly, neither Recruitment Rules are
framed nor there is any order of Government about staffing pattern for
ministerial staff of Crime Investigation Department. This being the
position, the classification will have to be determined on the basis of pay
scale in terms of G.R. dated 02.07.2002 as well as G.R. dated
27.05.2016. Therefore, it will have to be held that Applicant’s post being
in pay scale of Rs.6500-10500 falls in Group B’.

15. Apart, significant to note that Applicant himself in his
representation dated 27.07.2020 (Page No.152 of P.B.) candidly admits
that his post falls in Group ‘B’ and was due for transfer. By the said
representation dated 27.07.2020, all that, he requested for extension of
one year’s time at Pune and in alternative gave options of Navi Mumbai
and Thane. It was the representation made by him on receipt of
impugned transfer order for modification of posting. The material part of

this representation in this behalf is as follows :-

«.

g,

3R Hesilpa faueeed Afde @R 6, 3t .08 /02/209% A wdiewcdt et 3iogett Hg
%%, Q0 A Hleres st / A ALK (31.7,) WIEEHEA (F1e-3) A UEER 3R Helelt 3E.

gl . 9 3, 3t vt fBebrhl (3t.A,®, gN) AR 3 auledt A gol Bewre 7 dgetA T A
16. Suffice to say, the Applicant himself admits that his post falls in

Group ‘B’ (non-gazetted) and was due for transfer having completed 3

years’ tenure in Pune.

17. Apart, from the admission, in the light of G.R. referred to above, it
is crystal clear that by virtue of pay scale of Rs.6500-10500, the said
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post falls in Group B’ for which in terms of Section 3 of ‘Transfer Act

2005’, the normal tenure would be 3 years.

18. Shri R.M. Kolge, learned Advocate for the Applicant, however,
sought to place reliance on the information obtained by one Nitin G.
Indrale from the office of Director General of Police, Mumbai about the
classification of the posts in Crime Investigation Department availed by
him under RTI Act, which is at Page Nos.227 to 229 of P.B. The perusal
of it reveals that Public Information Officer of the office of Director
General of Police, Mumbai furnished him information wherein the post of
Junior Finger Print Expert is shown non-gazetted Group ‘C’. It appears
that Shri Nitin Indrale asked for the said information by his application
dated 11.09.2014 under RTI Act and the same was supplied to him by
letter dated 24.09.2014. In the first place, this was the information
under RTI Act from the office of Director General of Police, Mumbai and
not from Additional Director General of Police, Crime Investigation
Department, Pune who is the Head of the Department for Crime
Investigation Department. Secondly, it was the position of 2014. As
stated above, in 2016, the Applicant was promoted and was placed in
pay scale of Rs.6500-10500. As such, in terms of G.R. dated
02.07.2002 as well as G.R. dated 27.05.2016, a Government servant in
pay scale of Rs.6500-10500 falls in Group ‘B’ as discussed above. This
being the position, the status of Applicant will have to be determined on
the basis of G.Rs. and not on the basis of information sought under RTI
Act in past. If Public Information Officer in ignorance of G.Rs. furnishes
any such information, that will not prevail. Suffice to say, on the basis of
information sought under RTI Act, the status of the Applicant cannot be
classified as Group ‘C’ employee. I have, therefore, no hesitation to sum-
up that the Applicant falls in Group ‘B’ Class and his tenure was three

years in terms of Section 3 of ‘Transfer Act 2005’.

19. The learned Advocate for the Applicant further sought to assail the
impugned transfer of the Applicant posting him at Chandrapur
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contending that his options given in his representation was not
considered in terms of G.R. dated 09.04.2018. According to him,
Applicant’s wife being serving in State Bank of India in Pune, in the light

of Government policy, he should have been accommodated nearby Pune.

20. True, in representation, the Applicant has cited family difficulties
and in reference to G.R. dated 09.04.2018 requested to post him at
Thane or Navi Mumbai, if the request for extension of one year is not
accepted. In this behalf, the perusal of G.R. dated 09.04.2018 reveals
that the Government had taken policy decision to effect general transfers
by counseling. True, according to this G.R, a Government servant
should be given District or Taluka where his spouse is in service as per
administrative convenience and availability of post. The said Clause is

as under :-

“s, Tt -Ueelt Uapsienal 3idold sun QABA HHAR Al ekt fban ue=ht B3 fvar ea et fa
e wrlcRl, Fgrrulse!, ForuRuel, Siegt ulug fhar dara A s st it
AL (MDA IR SR frg1or Fe=n aotesat) BERA 3R, 3 ADIA HFHA- (A AT et @
Ut i s fiegnd @ Aigad arae 3, JAMRAA @A Hegnd at aigaa s ARNGAR a ug

SUALAFAR Tacht vl 2.

21. Thus, the administrative convenience/exigency is important and a
Government servant cannot ask for a particular place as of right. At the
same time, the perusal of G.R. (emi %.8) further reveals that vacant post
from difficult area were required to be filled-in on priority. The Applicant
was posted at Chandrapur since it was vacant for a long time. While
giving options, the Applicant, admittedly, gave option of Chandrapur at
Serial No.8. The option Nos.1 to 7 were around Pune and Thane. The
Applicant has admittedly worked only at Mumbai and Thane. In terms of
G.R. dated 06.08.2002 (Page Nos.71 to 77 of P.B.), the post in naxalite
affected area were required to fill-in without keeping it vacant. As such,
it was the administrative exigency to post the Applicant at Chandrapur.
Needless to mention that the transfer is an incident of service and in

transferable service, a Government servant cannot ask for a particular
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place or posting as of right. It is for the administration to take care of
the vacant post, particularly in naxalite/adiwasi area and to fill the same
on priority. Hence, in such situation, the posting of Applicant at

Chandrapur cannot be termed illegal.

22. Shri Kolge, learned Advocate for the Applicant further tried to pick
hole in the impugned order contending that the constitution of CSB,
which recommended the transfer of the Applicant was not in terms of
Circular dated 31.03.2014 and matter ought to have been referred to
CSB-1.

23. In this behalf, the perusal of G.R. dated 31.01.2014 reveals that
the CSB were to be constituted as per classification of a Government
servant. The CSB-1 is for Group ‘A’ and Group B’ (Gazetted)
Government servant headed by Additional Chief Secretary of the
Department. Whereas, the CSB-2 is for Group ‘B’ (Non-Gazetted) and
Group ‘C’ employees at Regional level. As per the said G.R, for
constitution of CSB at Regional level, the Head of the Departments were
required to constitute CSB at their level. In the present case, as rightly
pointed out by the learned P.O. that the Government by Notification
dated 29.03.2011 (Page No.156 of P.B.) declared Respondent No.2 -
Additional Director General of Police as Head of the Department for
entire transfers within Crime Investigation Department. Thus, it is
Notification issued under Section 7 of ‘Transfer Act 2005’. As such, it is
CSB for entire state headed by Director General of Police (CID) who is the

head of the Department of Crime Investigation Department.

24. Accordingly, the Respondent No.2 by order dated 23.07.2020 had
constituted CSB consists of himself and Shri Pravin Salunkhe, Special
Director General of Police, Crime West, CID, Pune, Dr. J.D. Supekar,
Deputy Director of Police, Administration, CID, Pune and Smt. Kalbande,
Additional Superintendent of Police (Head Quarter), CID, Pune.

Accordingly, the said constituted CSB recommended for the transfer of
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Applicant from Pune to Chandrapur. I see no illegality in constitution of

CSB.

25. The submission of learned Advocate for the Applicant that in terms
of Clause No0.3.6 of G.R. dated 31.01.2014, the matter was required to be
placed before the CSB-1 is totally misconceived. Clause No.3.6 relied

upon is as under :-

“3.§ O @ (3REUBE a IE b JAdoldlet [SegRARIER T&elusl BHAARN AEdld [Seghag add
Azgett oo | uReize / et / ARRE TRER FEUE GHA-JR TEda 3T AGIYE At /

uR#Es BRICHFES Teciae! RBRNE J3dE AuRE Al #Hse (9) AAR 3av @6 JE .

26. Obviously, the aforesaid Clause applies where a Government
servant is transferred out of Division. Whereas, in the present case, the
CSB headed by Additional Director General of Police, CID was for the
entire State of Maharashtra and there is no question of out of Division
transfer. It is the transfer within the Department itself. Therefore, the

question of placing the transfer matter before CSB-1 did not arise.

27. Suffice to say, the Applicant was due for transfer having completed
3 years’ normal tenure and was required to be transferred in general
transfers which were required to be effected in the month of April or May
in terms of provisions of ‘Transfer Act 2005’. However, due to Covid-19
pandemic situation and lockdown, the general transfer of a Government
servant could not be effected in the month of April or May, 2020. The
Government, therefore, by G.R. dated 07.07.2020 had extended the
deadline upto 31st July, 2020. Accordingly, the Applicant was
transferred by order dated 24.07.2020 before the deadline mentioned in
G.R. dated 07.07.2020.

28. The totality of aforesaid discussion leads me to conclude that
challenge to the transfer order holds no water and O.A. deserves to be

dismissed. Hence, the following order.
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ORDER

(A) The Original Application is dismissed with no order as to

costs.

(B) Interim relief granted by the Tribunal stands vacated.

Sd/-
(A.P. KURHEKAR)
Member-J

Mumbai

Date : 05.03.2021
Dictation taken by :
S.K. Wamanse.
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