IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.332 OF 2020

DISTRICT : NASHIK

Shri Anil Bhaurao Patil.
Age : 51 Yrs., Occu.: Govt. Service,

Working as Senior Police Inspector,

Station and R/at : Dream Bungalow,
Makhmalabad Road, Panchvati,

)
)
)
Presently attached to Central Police )
)
)
Nashik — 422 001. )

...Applicant

Versus

1. The State of Maharashtra.
Through Principal Secretary,
Home Department, Mantralaya,
Mumbai - 400 032.

2. Commissioner of Police. )
Nashik City, Gangapur Road, )

Near to K.T.H.M. College, )

)

Nashik — 422 002. ...Respondents

Mr. K.R. Jagdale holding for Shri Ashutosh Singh, Advocate for
Applicant.

Mr. A.J. Chougule, Presenting Officer for Respondents.

CORAM : SHRI A.P. KURHEKAR, MEMBER-J
DATE :  02.03.2021
JUDGMENT
1. The Applicant has invoked jurisdiction of this Tribunal under

Section 19 of the Administrative Tribunals Act, 1985 challenging the
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order dated 26.05.2020 passed by Respondent No.2 — Commissioner of
Police, Nashik whereby he was temporarily posted at Control Room,

Nashik.

2. Shortly stated facts giving rise to this O.A. are as under :-

The Applicant is Senior Police Inspector. The Respondent No.2 -
Commissioner of Police, Nashik by order dated 11.09.2019 transferred
him from Economic Offence Wing to Adgaon Police Station on
administrative ground. Being in the cadre of Police Inspector, he is
entitled to normal tenure of three years as per the provisions of
Maharashtra Police Act. However, Respondent No.2 abruptly by order
dated 26.05.2020, in view of default report, temporarily shifted him and
posted at Control Room, Nashik. The Applicant contends that this
amount to mid-term and mid-tenure transfer in contravention of
provisions of Maharashtra Police Act. He further contends that the

impugned action is punitive and unsustainable in law and facts.

3. Though initially by impugned order dated 26.05.2020 Applicant
was temporarily posted at Control Room, Nashik, the subsequent
development which had taken place during the pendency of O.A. is that
the Police Establishment Board (PEB) in its meeting dated 26.02.2021
considering default report as well as serious misconduct on the part of
Applicant invoked Section 22N(2) of Maharashtra Police Act and
unanimously resolved to confirm temporary posting of the Applicant as a
permanent posting at Control Room, Nashik. Accordingly, Respondent
No.2 has produced Additional Affidavit along with minutes of PEB, which
is at Page Nos.61 and 62 of P.B.

4. Shri K.R. Jagdale, learned Advocate for the Applicant sought to
assail the impugned order dated 26.05.2020 contending that the
Applicant was transferred under the guise of temporary posting in utter
disregard of the provisions of Maharashtra Police Act. He emphasizes

that temporary posting even if warranted in given situation, it should be



3 0.A.332/2020

for specific short duration, but in the present case, the period of
temporary deputation exceeds nine months and it has trapping of
transfer from one post to another and unsustainable in law. As regard
subsequent development of confirmation of order dated 26.05.2020 as
transfer order by PEB as resolved in its meeting dated 26.02.2021, he
sought to contend that such course of action is impermissible in law. He
submits that Respondent No.2 ought to have cancelled temporary
deputation order by reposting the Applicant at Adgaon Police Station,
and thereafter only, further course of action for transfer would have
adopted. On this line of submission, he submits that basically the order
dated 24.05.2020 itself being unsustainable in law, the subsequent
decision of PEB would not legalize temporary deputation order dated
26.05.2020. He, therefore, prayed to quash the order dated 26.05.2020
and to repost the Applicant at Adgaon Police Station.

5. Per contra, Shri A.J. Chougule, learned Presenting Officer submits
that after posting of Applicant as Senior Police Inspector, Adgaon Police
Station, the Applicant’s performance was found far from satisfaction. He
was behaving in totally irresponsible manner and failed to curb illegal
activities and was guilty of insubordination. The Deputy Commissioner
of Police, Nashik and Joint Police Commissioner of Nashik had submitted
the default reports dated 09.05.2020 and 15.05.2020. The said default
reports were placed before the PEB in its meeting dated 26.05.2020 and
having regard to serious misconduct on the part of Applicant, shifting of
the Applicant from Adgaon Police Station was found necessitated in the
interest of public as well as from the point of administration, and
therefore, at that time, the PEB resolved to shift him temporarily to
Control Room, Nashik. Accordingly, he was temporarily shifted and
posted at Control Room, Nashik by order dated 26.05.2020. He has
further pointed out that later, the PEB in its latest meeting on
26.02.2021 confirmed the temporary posting of the Applicant at Control
Room, Nashik and accordingly, issued fresh order on 26.02.2021
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invoking Section 22N(2) of Maharashtra Police Act. He, therefore,
submits that the challenge to the order dated 26.05.2020 holds no water.

0. Needless to mention that the transfer is an incident of service and
Government servant can be transferred from one place to another place
by administrative exigency or in public interest. The Tribunal, therefore,
should not interfere in the matter of transfer unless it is an express
contravention of law or malafide.  Where reason for transfer is
administrative nature and competent authority acts bonafide, the
Tribunal should not interfere in such administrative business. At the
same time, undoubtedly, where transfer is under the guise of

punishment, the interference by judicial forum is must.

7. Insofar as Police Personnel are concerned, their transfers are
governed and regulated by Maharashtra Police Act and it is not left to the
whims or caprice of executive. The Applicant being Police Inspector, his
normal tenure is three years. However, by impugned order dated
26.05.2020, he was shifted and posted at Control Room, Nashik as a
temporary deployment/arrangement. As per provisions of Maharashtra
Police Act, the general transfers are required to be effected in the month
of April or May of every year. Whereas, mid-term transfer means transfer
of Police Personnel other than general transfer. As such, the Applicant
was displaced from Adgaon Police Station before completion of normal
tenure of three years. Section 22N(2) of Maharashtra Police Act
empowers the competent authority to effect mid-term transfer of Police
Personnel in exceptional cases, in public interest and on account of
administrative exigencies. In the present case, the PEB at District level
constituted under Section 22J-2 of Maharashtra Police Act is a

competent authority for mid-term transfer of the Applicant.

8. The perusal of record reveals that after posting of the Applicant at
Adgaon Police Station, there were certain complaints against him and
Shri Amol Tambe, Deputy Superintendent of Police, Circle-1, Nashik as

well as Shri Pradip Jadhav, Assistant Police Commissioner had
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submitted default report dated 15.05.2020 and 09.05.2020 respectively
to the Commissioner of Police for appropriate disciplinary action against
the Applicant. Indeed, Shri Pradip Jadhav, Assistant Police
Commissioner has specifically recommended for transfer of the Applicant
from Adgaon Police Station in view of serious misconduct, total
incompetence as well as insubordination. Accordingly, meeting of PEB
was held on 26.05.2020 and after considering the default report, the PEB
resolved to shift the Applicant immediately and he was temporarily
posted at Control Room. The default reports are at Page Nos.25 to 28, 29
to 32 and minutes of PEB is at Page No.56.

9. Shri Amol Tambe, Deputy Superintendent of Police, Circle-1,
Nashik in his default report dated 15.05.2020 summarized as under :-

“adict 7 sEactiana st A wdd, 3nsoa W oM AL GHR 3iehain DR FBUE FRBRR
3D Del A A JRHADA ddetFes it [Isg [atwa: Afgen scteriwsa awian azlt aprt
W St 313, 1 3ifeiet Wt Al actenad AN Teb aTWURIH BIUAE ABRIHSD dact Se id a2
FIHE 31.F. 9 A 9 Al TCAHAG g Ad. atte 3ifdeeRt Al e it a dar GrbesstuoR a
ISTERRUTIE adu[es H0, TAGRRA [Hidiones &, 3weAnriel RIdE diem, e &t JH G
TAA:ZH BRATG & B, AR LA WS o H0, ARG Jglid ACARAG AT & aa aesaian feneia
B AMZAt 201, NTA LT BB gl AV 3. A Ugal aulet et urdle, ausona ul. o
i Qe T E BRI @ AR AR d TRAHADR HHABEIR TR FHcam T gid 308, &
! sBich ¢ (e AW, fasET-? Jisll 3Eaet JER Bell M@,

e BaAiDs 9 A L A Gceid ABAB! A AR HAER HIAA A R, HH 3EM
TAAl UHE BN Al Asee quiel e wete, 3usona Wt oMl A [5G HR BRaAR 3etet
AARE el ARTSIBZA BUN- BRATGATR i R BRABA! el Algelet adea= e Ad. =ags
i MRaqUDIHAR JUR Bl AIA A TP URura MeH L FHAGBEIR d HHAR-A Bd a
FAANGR B 3. BHRA!, HA=NA =i IRAAYDNAS a NBRRHANHB WelA gt A 3osh Afe=t

A T TRAE! aUiE A U, 3UE9Td Ul 310! WA HoR 2IRTE 20 Edt 31,

Whereas, Shri Pradip Jadhav, Assistant Police Commissioner in his

report dated 09.05.2020 summarized the position as under :-

“sft. st wdte auifer/suEomE W, Al T UER FFUE FADRER 3Ecind Dol Al At
TR ddAd R sy Mova Afgen scterwsa aRwiEa a-am@ el Rt I e 3Ugd.
AR, 3t T A A AP U TUURIS BOAE ABRIEHAD Tt A A &R FHE 6. 9 A ©
Fefiet geatmega Rga A, avse sfieert @i e aisfiztat @ gar Frepestun @ dsEEERuoH
AN B, THABRIA Rdtonies &, edoraielt 3RS e, e &} J ARG FA:ge BRATg
0, ARSI 3L U o H9, NI Jeglidl ATARRAG! AT o I afvtoian Eeneie womt Az <ot
QT 2T BIHABISTHE T2l A0 3. et TEat 2it. 31t widlat, auiett 3usona WetlA L2 A AR
L LE BT q AR SRR d TRARAD R HAGEIAR S0 AAC T A 3.
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A2 BRI o wifgs-9% A FlHs I TgHia B T AR B AREE ddet &
R8/3/20R0 TR IR Al 5136 HINA HOAA A 3RIA AR WehA IDIERIHAE AR
JRAGAR Tt AT FHUAA A 3. AN HETA BHfegs-9R Al MgaHia A JHOnd B
A Bl AR sfas=raed v fGoel Aol AFAAT AR 3N WeltA LA geldic
dRERaE 3l @ BrRlistE w0l 3@ese 3ig. TRl i adumtaa s 3 udi|, autet usona
WA e 2 3tk e Ggat Ad. idens alweist BiE! arom oett A1 AR FHROA! eatant
20 3R SR AT JNH UR BIATA.

S Al 9 A ¢ AN Hcelid dedldcs! gl ARSIl AER BIAT el . HBE &MU
Al UHlE! BF Sgacees st s udie, auteEt/ 3o @R, Al g BRag ettt atest
i awsierga on-W FRAZATR @i FAd BrRagd it Alzeleht awR s Ad. wEs @i
RaqUDY AL JURM A RIS A TRV URoA AR LU FHBEIR a HHA-ARD BRd a
FANAER Bl 3R,

HRA AT &Y IRAA®HB @ HRRFHHB NetA el afaa 3wl #fda 8 ad
FrRE AR, e Tdie, auiEt 3usona w3, Atdt c@lRa v 3usdtia Wi, AYS Aqc B A3 i
Sttt o =n Ao Brdtate Aidt srsona ti.3e. TRt FBUE AU B0 318! RIBRA Hd 3R

AA: - T BAlD 9 d ¢ 3RA S 3gd.”

10. It is on the above background, the PEB in its meeting dated
26.05.2020 shifted the Applicant and temporarily posted him at Control
Room, Nashik. Indeed, having regard to the serious nature of allegations
and misconduct attributed to the Applicant, that time itself, the PEB
could have transferred the Applicant at Control Room instead of giving
him temporary posting at Control Room, Nashik. True, there should not
be temporary posting under the guise of transfer and to circumvent the
provisions of law. However, in the present case, the decision of shifting
of the Applicant and temporary posting at Control Room, Nashik was
taken by PEB, which was in law empowers to transfer the Applicant mid-
tenure. It appears that the continuation of the Applicant at Adgaon
Police Station was found highly deleterious to the discipline of Police
Force, and therefore, the PEB for the time being shifted him temporarily
to Adgaon Police Station. Suffice to say, this is not a case where order of
temporary deputation is passed by incompetent authority, so as to stamp

it transfer under the guise of deputation.

11. As stated above, during the pendency of O.A, the PEB again
convened the meeting on 26.02.2021 and confirmed the earlier order
dated 26.05.2020 of posting of the Applicant at Control Room, Nashik.

This being the position, now order of temporary posting dated
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26.05.2020, which was taken as interim measure is merged in final order
dated 26.02.2021 whereby the Applicant is transferred to Control Room,
Nashik. True, in order dated 26.02.2021, there is no such specific order
of transfer and the order dated 26.05.2020 is said confirmed. In law, it
has to be construed as a transfer from Adgaon Police Station to Control
Room, Nashik. The decision was taken by PEB invoking Section 22N(2)
of Maharashtra Police Act, which inter-alia empowers PEB to transfer
Police Personnel in exceptional cases, in public interest and on account

of administrative exigencies.

12. Needless to mention that in the matter of transfer, it is for the
executive to decide desirability of a Government servant at a particular
station. If in case of serious misconduct, the continuation of such
Government servant at a particular place is found not desirable or
against public interest, then in such situation, utmost latitude should be
left with the executive to enforce discipline, decency and decorum in
public service, which are essential to maintain quality of public service

and to meet administrative exigencies.

13. Now turning to the facts of present case, the perusal of record
clearly spells that PEB was satisfied that the continuation of the
Applicant as Incharge Senior Inspector of Adgaon Police Station was not
desirable from the point of administration in view of serious lapses and
omissions on the part of Applicant. In such situation, hardly an
exception can be taken to such transfer order. There is nothing to

indicate that there is any malafide in the impugned order.

14. Indeed, the Hon’ble Supreme Court in (2004) 4 SCC 245 (Union of
India and Ors. Vs. Janardhan Debanath & Anr.) decided on 13th
February, 2004 held that in transfer matter, the initiation of D.E. for
transfer of Government servant should not be insisted upon. The
Hon’ble Supreme Court further held that if initiation of regular D.E. is

insisted upon before passing order of transfer of a Government servant,
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then it would frustrate the very purpose and there would be no discipline

as well as probity in public administration.

15. The question whether the Applicant was required to be shifted or
transferred to different Police Station or on non-executive post is a
matter for executive to consider depending upon the administrative
exigency as well as to the extent of solution for the problem created by
the concerned Government servant. All that, the requirement is the
prima-facie satisfaction of the competent authority about undesirability
to continue at post. Needles to mention that existence of reasons is a
matter capable of objective verification, whereas satisfaction as to
reasons is a matter of subjective satisfaction. Once the test of existence
is satisfied, the subjectivity of satisfaction cannot be gone into by the
Tribunal unless it is a case of mala-fide exercise of power and Tribunal
cannot substitute its opinion for that of competent authority namely

PEB.

16. Reliance placed by the learned Advocate for the Applicant on
decision rendered by this Tribunal in 0.A.No.696/2019 (Kishor B.
Jagtap Vs. Superintendent of Police, Palghar) decided on
15.10.2019 is misplaced. True, in that case, the Applicant therein was
temporarily shifted from Boisar Police Station to Control Room, Palghar.
Since temporary deputation continued for a long time, the Applicant had
approached the Tribunal by filing O.A. The ensuing election was one of
the reason for temporary shifting, which were over long ago, but the
Applicant was not reposted. It is in that context, the Tribunal held that
such period of temporary deployment cannot be continued for a longer
time since it has trapping of transfer and O.A. was allowed. However,
material to note that, liberty was granted to PEB that it can transfer the
Applicant in accordance to law after reposting him. Indeed, in terms of
decision of Tribunal, the Applicant therein was reposted, and thereafter,
by fresh decision of PEB, he was again transferred. Whereas, in the

present case, it is not so. During the pendency of O.A. itself, the PEB by
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way of remedial measures placed the matter again before PEB and
confirmed temporary posting order as a transfer for all purposes. Suffice
to say, the decision in 0.A.No0.696/2019 is clearly distinguishable and is
of no help to the Applicant.

17. The totality of aforesaid discussion leads me to sum-up that the
challenge to the impugned order is devoid of merit and O.A. deserves to

be dismissed. Hence, the following order.

ORDER

The Original Application is dismissed with no order as to costs.

Sd/-
(A.P. KURHEKAR)
Member-J

Mumbai

Date : 02.03.2021
Dictation taken by :
S.K. Wamanse.
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