IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.305 OF 2021

DISTRICT : PUNE

Shri Rajesh Balwant Wagh.

Age : 56 Yrs., Office Superintendent,
Residing at A-703, Dhanashree,
Ashiyana Nyati Estate Road, Hadapsar,
Handewadi, Pune.

~— N N N

...Applicant

Versus

1. The State of Maharashtra.
Through Principal Secretary,
Social Justice and Special
Assistance Department, Mantralaya,
Mumbai 400 032.

)
)
)
)

2. The Commissioner. )
Social Welfare, M.S, Yashwantnagar,)
Shanti Nagar, Yerwada, )
Pune - 411 006. )...Respondents

Mrs. Punam Mahajan, Advocate for Applicant.

Mr. A.J. Chougule, Presenting Officer for Respondents.

CORAM : SHRI A.P. KURHEKAR, MEMBER-J
DATE : 10.08.2021
JUDGMENT
1. This is the second round of litigation challenging suspension order

dated 14.04.2017 whereby Applicant was suspended in contemplation of
departmental enquiry invoking Rule 4(1)(c) of Maharashtra Civil Services

(Discipline & Appeal) Rules, 1979.



2 0.A.305/2021

2. Initially, the Applicant along with two others viz. Smt. Shubhangi
Khalekar and Shri Rajendra Shendge have filed O.A.No.1085/2018,
0.A.No0.1075/2018 and O.A.No0.1076/2018 challenging their suspension
order dated 14.04.2017. The Applicant was working as Office
Superintendent in the office of Respondent No.2. Whereas, Smt.
Shubhangi Khalekar was working as Head Clerk. By suspension order
dated 14.04.2017, both were suspended on the allegation that they have
committed various irregularities and illegalities while making payment to
the suppliers. The D.Es were initiated against them, but there was no
substantial progress and they were subjected to prolong suspension. It
is on this background, the Applicant along with Smt. Shubhangi
Khalekar and Shri Rajendra Shendge have approached this Tribunal in
first round of litigation by filing O.As which were heard and decided by
order dated 30.01.2019. The Tribunal observed that there is inordinate
and unreasonable delay in completion of D.Es and prolong suspension is
not permissible in view of decision of Hon’ble Supreme Court in (2015) 7
SCC 291 (Ajay Kumar Choudhary Vs. Union of India & Anr.).
Accordingly, directions were given to Respondent No.2 to take decision
about the continuation or revocation of suspension of the Applicants in
terms of Circular dated 14.10.2011 which inter-alia provides for taking
periodical review of suspension where Government servant is suspended
in contemplation of DE as well as because of registration of criminal

offence against him.

3. In pursuance of directions given by the Tribunal, the Respondent
No.2 has taken review but decided to continue the suspension till
completion of D.E. on the ground that the charges are serious. The
Applicant has challenged the said order by filing appeal which came to be
rejected by order dated 20.01.2020. The Applicant has, therefore, again
approached this Tribunal by filing this O.A. challenging prolong

suspension.
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4, Material to note that, in the meantime, co-delinquent Smt.
Shubhangi Khalekar has filed O.A.No.1202.2019 since in her matter
also, a decision was taken to continue the suspension. The Tribunal
decided O.A. on merit by order dated 22.10.2020 whereby suspension
order dated 14.04.2007 was revoked. Besides, directions were given to
the Respondents to complete all pending D.Es within three months from

the date of order.

5. Smt. Punam Mahajan, learned Advocate for the Applicant sought
to contend that Applicant is subjected to prolong suspension of more
than 4 years and despite directions given by the Tribunal, the enquiries
are not completed. She, therefore, submits that since in the matter of
co-delinquent Smt. Shubhangi Khalekar, her suspension is already
revoked, on the ground of parity, the Applicant’s suspension be revoked.
In this behalf, reliance is placed on the decision of Hon’ble Supreme

Court in Ajay Kumar Choudhary’s case (cited supra).

6. Per contra, Shri A.J. Chougule, learned Presenting Officer submits
that in view of serious charges levelled against the Applicant, the
suspension is justified and the decision taken by Respondent No.2 for
continuation cannot be faulted with. As regard D.Es, the learned P.O.
submits that two D.Es are already completed and at the verge of passing
final order. Whereas, third D.E. is pending. On this line of submission,
the learned P.O. submits that having regard to the serious charges
levelled against the Applicant, it is not desirable to revoke his suspension

and prayed to dismiss the O.A.

7. While deciding earlier O.As, this Tribunal has dealt with all the
relevant provisions and circulars to be borne in mind while deciding the
issue of continuation of suspension. The Applicant has been suspended
by order dated 14.04.2017 in contemplation of D.E. However, for long
period, no D.E. was initiated. The charge-sheets were issued only

onl12.07.2018, 16.07.2018 and 22.01.2019. In charge-sheet issued on
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14.03.2019, an Enquiry Officer was appointed on 19.10.2020. In
charge-sheet issued on 16.07.2018, Enquiry Officer had appointed on
27.12.2018. Whereas, in charge-sheet issued on 22.01.2019, the
Enquiry Officer was appointed on 14.05.2019. As such, there was an
inordinate delay even for appointment of Enquiry Officer. True,
normally, the Tribunal should not interfere in the matter of suspension,
particularly, where a Government servant is suspended on account of
serious charges. However, whereas suspension is continued for prolong
time and there is no compliance of the provisions contained in
Departmental Enquiry Manual as well as in the G.R./Circulars issued

from time to time, interference by the Tribunal is inevitable.

8. At this juncture, it would be apposite to refer guidelines, Circulars
and G.R. issued by the Government in the matter of completion of D.E.

where the Government servant is under suspension.

9. As per Clause 3.19 of Departmental Enquiry Manual, the D.Es
need to be completed as expeditious as possible and in any case, it
should be completed within six months from the date of issuance of
charge-sheet. Here, it would be material to refer Clause 3.19 of Manual,

which is as follows :-

“3.9% faemela =lerelr quT oA FroHTer-- () faemelg wienel e forderar
g qUT HUATT ITedTd MMMOT HIOTAg! IR g1 Hromaeh fasmang =iensly
wograr  fAug ddedrar  dRWUES  @gT AfgediaeT A FdmEr.  wienefedr
fservieaei e e Feedreaa o qul Sfrel 38, 31 AT S,

() T, FE vERoTAEY 3RS T QT FROTAST FeT Afearear _fafise
HBHEEY Tqmei dienel quT o) oo w @ faemfi wiiener quT uarardr 3rerelr
& FroAATEr dede quard HfUSR qRfAST ¢zar T@EH 3 T ¥ AYY A Foledr
STRhT=TeT, a1 Femrear fsfarel fAdereedr #Afed 3reher WUgaT gardd 3 AMHaAE
e 3mg. faermefrar <ieel FAs searear aREEs o qouf aoarardr vear asfoar
T Frematl aeds SvATE FATGATAT YA [IHEIS AT gerae fasmem
feaRfafaeT wEe g g

(3) amamﬁenm IIEAT YEAd AeX FIAAT e dienelt e 3for

Reasafiaas wiRwras dae sifterara aRfise @ 78 A 3raeledn
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JUATd Afg I, FIAHIAC dlc SUAMETS! HETH 3goledl WIS
SEATETN Tolqdsh qureoll et 3nfor welld el 3aede 3rfcledn SHrerat=

10. Whereas following are the instructions issued by Circular dated

30th October, 2010.

“rad Y Ry g e f, wafAw dieMId I Newdedr weHiund
ATSTeheaT T Higedredl Hald ddliolge GIUTRT ATUSRT / HAART I[iell 3T
ax, 3 gl Ue AV a9 FEUW gUede HefRd 3Ry / s
arfargel qdt fhaAte 3 Afgel 3ENe faeomi winell & gisel g Ao aAy
AT fAHET IRTFF HATR . HIBIR-20-1/996/T.5. 0¥/ /37T, f&.y Hherardy,
PQQL FER UFHUT <heliel HAarer Tl awid qul gisel 3rem Relad rfard
Conaen))| £ Y 1o R | 1 e o) | M £ | A = R s - M ) o O s T L
oAy, 312 Ao SFdeeR  3Eoar AR / Faararay  Rieasenasas

11. Then again, in Circular dated 21.02.2015, the following

instructions have been issued :-

“AT. R IMYFA INMOT AT 3T Wl INYFd Aol AHAH HEX holedT yo ;T
aif¥er  3gdTeld  Jdlolgd  AMFDT  HAURAAT T AU Udeledr AR
FHARAIT  Yoifad  faumla  dieemit ot cgear  Aees sremadear
gAY geor cata ATl Frerdia 3l RieRa Felr 3.

T RIGRATAT 3w alier FeetlieT 3meRncieT Feelhs Yeer et
JUUITT AT AR, IETd AT TGN IERT HA 38 I, AT FAAAARESG o
Yarfeige gid 3redrer fqermeia el =re] e cgrear fqermeig wieen g
nfor carear Qarfagdear e FAre & Afdeard qoT giditer Irdr gatar
. ST HAUrGiaRts d alelgd Fedia} diendll g& wuard el 31,
e ey diehem gruEdre for el & hoaredr AR HAT €
AfReaTa ol gicher arh gatar eardl. I Rt Fematia RuerT woard
3TAT YOl AAOR ded IEATIATGY IS H1A IgoR 39 g / g kg
Joa fareh el 3Ry Iar My 3earea [V AT Algarad.”

12. By Circular dated 07.08.2008, it has been again reiterated that
D.E. should be completed within a period of six months from the date of
taking decision to initiate the D.E. and where for some justifiable reason,

if D.E. could not be completed within six months, in that event, three
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months’ extension can be given by Head of Department. Where D.E. is
not completed within nine months, then extension is required to be

sought up to one year from the Government.

13. The legal position in respect of prolong suspension is no more res-
integra in view of Judgment of Hon’ble Supreme Court in Ajay Kumar
Choudhary’s case (cited supra). It will be appropriate to reproduce Para
Nos.11, 12 & 21 of the Judgment, which is as follows :

“11. Suspension, specially preceding the formulation of charges, is
essentially transitory or temporary in nature, and must perforce be of
short duration. If it is for an indeterminate period or if its renewal is not
based on sound reasoning contemporaneously available on the record,
this would render it punitive in nature. Departmental/disciplinary
proceedings invariably commence with delay, are plagued with
procrastination prior and post the drawing up of the memorandum of
charges, and eventually culminate after even longer delay.

12. Protracted period of suspension, repeated renewal thereof, have
regrettably become the norm and not the exception that they ought to be.
The suspended person suffering the ignominy of insinuations, the scormn of
society and the derision of his department, has to endure this excruciation
even before he is formally charged with some misdemeanor, indiscretion or
offence. His torment is his knowledge that if and when charged, it will
inexorably take an inordinate time for the inquisition or inquiry to come to
its culmination, that is, to determine his innocence or iniquity. Much too
often this has become an accompaniment to retirement. Indubitably, the
sophist will nimbly counter that our Constitution does not explicitly
guarantee either the right to a speedy trial even to the incarcerated, or
assume the presumption of innocence to the accused. But we must
remember that both these factors are legal ground norms, are inextricable
tenets of Common Law Jurisprudence, antedating even the Magna Carta of
1215, which assures that — “We will sell to no man, we will not deny or
defer to any man either justice or right.” In similar vein the Sixth
Amendment to the Constitution of the United States of America guarantees
that in all criminal prosecutions the accused shall enjoy the right to a
speedy and public trial.

21. We, therefore, direct that the currency of a suspension order should
not extend beyond three months if within this period the memorandum of
charges/charge-sheet is not served on the delinquent officer/employee; if
the memorandum of charges/charge-sheet is served, a reasoned order
must be passed for the extension of the suspension. As in the case in
hand, the Government is free to transfer the person concerned to any
department in any of its offices within or outside the State so as to sever
any local or personal contact that he may have and which he may misuse
for obstructing the investigation against him. The Government may also
prohibit him from contacting any person, or handling records and
documents till the stage of his having to prepared his defence. We think
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this will adequately safeguard the universally recognized principle of
human dignity and the right to a speedy trial and shall also preserve the
interest of the Government in the prosecution. We recognize that the
previous Constitution Benches have been reluctant to quash proceedings
on the grounds of delay, and to set time-limits to their duration. However,
the imposition of a limit on the period of suspension has not been
discussed in prior case law, and would not be contrary to the interests of
justice. Furthermore, the direction of the Central Vigilance Commission
that pending a criminal investigation, departmental proceedings are to be
held in abeyance stands superseded in view of the stand adopted by us.”

14. As such, in view of mandate of Hon’ble Supreme Court in Ajay
Kumar Choudhary’s case, the currency of suspension should not
exceed beyond three months, if charge-sheet is not served upon the
delinquent and where the charge-sheet is served, the obligation is cast
upon the Competent Authority to pass reasoned order for extension of
suspension. In the present case, charge-sheets were served after the
delay of 1 to 2 years and thereafter also, no further steps were taken to
complete the D.E. The Respondents belatedly took review, but decided to
continue the suspension solely on the ground that the charges are
serious, and therefore, not desirable to revoke suspension till the
completion of D.E. The Respondents ought to have realized that D.Es
are inordinately delayed due to sheer inaction and negligence on the part
of concerned and Applicant was not responsible for the delay. The
Respondents were supposed to pass reasoned order after objective
assessment of the situation. However, the Respondents mechanically
continued the suspension, which is nothing but arbitrary exercise of
powers and in blatant violation of the mandate of ratio laid down by

Hon’ble Apex Court in Ajay Kumar Choudhary’s case.

15. The Judgment in Ajay Kumar Choudhary’s case was also
followed by Hon’ble Supreme Court in State of Tamil Nadu Vs. Pramod
Kumar and another (Civil Appeal No.2427-2428 of 2018) dated 21st
August, 2018 wherein it has been held that, suspension must be
necessarily for a short duration and if no useful purpose could be served

by continuing the employee for a longer period and reinstatement could
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not be threat for fair trial or departmental enquiry, the suspension

should not continue further.

16. Disgusting to note, despite various instructions issued by the
Government and law laid down by Hon’ble Apex Court in Ajay Kumar
Choudhary’s case, the Applicant is subjected to prolong suspension of
more than four years without showing seriousness in completion of D.E.
There is obvious delay, inaction and lethargy on the part of Respondents
in completion of D.E. Indeed, the Respondents have prima-facie
committed contempt by not completing departmental enquiries against
the Applicant and Smt. Khalekar, as directed by order dated 22.10.2020
in O.A.No.1202/2019.

17. Only two D.Es are completed but till date, no final order is passed
therein. In so far as third D.E. is concerned, the learned P.O. fairly
submits that only Enquiry Officer has been appointed and there is no
further progress therein. The Applicant is subjected to suspension only
in contemplation of D.E. and there is no registration of crime against
him, so as to wait for the completion of criminal trial. Though charges
leveled against the Applicant seems to be serious, no such seriousness is
shown by the Respondents in completion of D.Es which Respondents
ought to have perceived and should have completed D.Es expeditiously.
The Applicant is due to retire on 31.01.2023 and has already undergone
agony of suspension for more than four years. He is getting 75%
Subsistence Allowance without doing any work, which is nothing but loss
of public money. The charges attributed to the Applicant are arising
from documents and record, which is already in the custody of
Department. Therefore, the question of tampering of record or witnesses
does not survive. Suffice to say, no fruitful purpose would serve by
continuing the suspension, which is already prolonged for more than
four years. In the matter of co-delinquent viz. Smt. Shubhangi Khalekar,
her suspension is already revoked by order dated 22.10.2020. Therefore,

I see no reason to deny the same relief to the Applicant on the ground of
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parity. In this view of the matter, the suspension deserves to be revoked
with liberty to the Respondents to post the Applicant on any non-
executive suitable post with clear instructions that he should not contact

any person concerned with the enquiry.

18. The necessary corollary of aforesaid discussion leads me to
conclude that further prolong suspension of the Applicant is totally
unsustainable in law and he deserves to be reinstated in service. In
0.A.No0.1202/2019, directions were already given for completion of D.E.
within stipulated period, and therefore, further directions are not

required. Hence, the following order.

ORDER

(A)  The Original Application is partly allowed.

(B) The suspension order dated 14.04.2017 stands revoked with
effect from today.

(C) The Respondents are directed to issue necessary orders for
reinstatement of the Applicant within two weeks from today.

(D) The Respondents are at liberty to repost the Applicant on
any non-executive suitable post, as it deems fit.

(E) No order as to costs.

Sd/-

(A.P. KURHEKAR)
Member-J

Mumbai

Date : 10.08.2021
Dictation taken by :
S.K. Wamanse.
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