IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.301 OF 2020

DISTRICT : THANE
Sub.:- Time Bound Promotion

Shri Shridhar Shamsundar Kangane. )
Age : 58 Yrs, Ex-Superintendent from the )
Office of Chief Presenting Officer, MAT, )
Mumbai and R/o. Dream Home, C-Wing, )
Room No.502, Gauripada, Kalyan (W), )
District : Thane. )...Applicant

Versus

1. The Chief Presenting Officear,
MAT, having office at Maker Tower,
E-Wing, 3rd Floor, Cuffe Parade,
Mumbai - 400 005.

~— — — —

2. The State of Maharashtra. )
Through Principal Secretary, )
Law & Judiciary Department, )
5th Floor, Main Building, M.K. Marg, )
Mantralaya, Mumbai — 400 032. )

3. The State of Maharashtra. )
Through Additional Chief Secretary, )
Finance Department, Mantralaya, )
Mumbai — 400 032. )

4. The Government Pleader, )
High Court [A.S], Bombay. )...Respondents

Mr. A.V. Bandiwadekar, Advocate for Applicant.
Smt. K.S. Gaikwad, Presenting Officer for Respondents.

CORAM : A.P. KURHEKAR, MEMBER-J
DATE :  28.02.2023
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JUDGMENT

1. The Applicant has challenged the communication dated
25.11.2019 issued by Respondent No.2 whereby his claim for benefit of
Time Bound Promotion Scheme (TBPS) has been rejected on the ground
that he has refused the promotion to the post of Superintendent when he

was due for promotion for the said post.

2. Shortly stated facts lies in narrow compass are as under :-

The Applicant joined as Peon on the establishment of Respondent
No.1 on 14.11.1994. Thereafter, he was regularly promoted as Clerk on
03.08.1998. Then again, he was given second promotion on the post of
Supervisory Senior Clerk on 20.10.2006. In 2014, he was due for
promotion to the next promotional post of Superintendent. However,
Applicant by letter dated 22.07.2014 informed to the Departmental
Promotion Committee (DPC) that because of illness of his wife as well as
his personal illness of Blood Pressure, he is not mentally well and could
not be in a position to discharge the duties for the post of
Superintendent and requested to keep his promotion on hold for select
list of 2015. Thereafter, DPC was convened on 05.09.2014. The
Advocate General, State of Maharashtra was the Head of DPC. DPC
observed that Applicant was at Serial No.7 in seniority list and was due
for promotion to the post of Superintendent, but he refused the
promotion, and therefore, the next candidates were considered. The
candidate at Serial No.8 Mr. Yadav already retired on 31.08.2014.
Therefore, the next candidate Shri Rathod, who was at Serial No.9 was
considered and having found that he fulfills all requirement, the DPC
unanimously resolved to promote him to the post of Superintendent
w.e.f.01.10.2014. The Applicant continued in service on the post of
Supervisory Senior Clerk and stands retired on 30.06.2019. Before his
retirement, he made an application on 09.10.2018 claiming the benefit of

TBP on completion of 12 years’ service on the post of Supervisory Senior
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Clerk. His claim has been rejected by impugned order dated 25.11.2019
stating that since he has refused the promotion, he cannot claim the
benefit of TBP Scheme as clarified in G.R. dated 08.06.1995 which

communication he challenged in the present O.A.

3. Shri A.V. Bandiwadekar, learned Advocate for the Applicant sought
to assail the impugned communication dated 25.11.2019 inter-alia
contending that by his application dated 22.07.2014, he requested to get
his promotion on hold till next year and it cannot term refusal to accept
promotion. According to him, unless Government servant is actually
promoted by issuing promotion orders and then he refused the
promotion, in that event only, there would be question of denying the
benefit of TBP Scheme to him. He has pointed out that Applicant was
promoted on the post of Supervisory Senior Clerk on 30.10.2006 and had
completed 12 years’ service in the said post on 20.10.2018. Therefore,
his claim for the benefit of TBP ought to have been considered so as to
give him the benefit from 20.10.2018 till his date of retirement i.e. upto
30.06.2019.

4, Per contra, Smt. K.S. Gaikwad, learned Presenting Officer in
reference to pleas taken in Affidavit-in-reply submits that once a
Government servant has refused promotion, he is not entitled to the
benefit of TBP Scheme. In this behalf, she placed reliance on G.Rs. dated
08.06.1995, 01.11.1995 as well as 20.07.2001 which inter-alia provides
where a Government servant refused promotion, he will not be entitled to

the benefit of TBP Scheme amongst other things.

S. In view of submissions advanced, the issue posed for consideration
is whether Applicant was entitled to the benefit of TBP Scheme and it

was wrongly denied to him.

6. The facts as narrated above are not in dispute. The Applicant

joined as Peon on 14.11.1994 and got promotion on 03.08.1998 on the
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post of Clerk-cum-Typist and again got promotion on the post of
Supervisory Senior Clerk on 20.10.2006. Thus, admittedly, he got two
promotions even before completion of 12 years’ period. He was given
promotion as Supervisory Senior Clerk on 20.10.2006. True, he worked
as Supervisory Senior Clerk for more than 12 years in view of his
retirement on 30.06.2019. But here, the question comes about the
terms and conditions mentioned in various G.Rs. referred to above and

interpretation of his letter dated 22.07.2014.

7. At this juncture, it would be apposite to see the contents of
application dated 22.07.2014 (Page No.50 of Paper Book), which are as

under :-

“R, sfter eAERIR HlOW 3MUMA a7 [t HA @Y, @i 99.00.2098 Asht AEh vl A. G sfer

B! A TR{ALY BHA BAA SRAAT T TG BRefiaR USe= Al RAfa Sta Jiat Haar el 3. et
e gfuea, ot A 3uar gadt 3ugd. =Aist Slrerisl alet Alga fagiidt dvena Fibaa 3ng. Aaa Hfaa
giUed, S0 Aidl BA YUR Sisd NG, aAd Hell 3T LS A 31E. AT A Fet: orelt a1t agt. 3ten
TR AR e B YOl BRI UR WEdl Aget hal A A@aa 3 AL 3. a nuviA &

feretcht sl @t Fsht 3iefteres = ugrAE fotas 2094 3RAvTRIA Adsiferes fgaren getat wifota dardt.”

8. The submission advanced by the learned Advocate for the
Applicant that letter dated 22.07.2014 is misinterpreted by the
Respondents and unless there is specific actual order of promotion, there
could be no question of denial of promotion by the Applicant is totally
misconceived and fallacious. The contents of letter dated 22.07.2014 as
reproduced above clearly indicates the intention of the Applicant that he
was not willing to accept the post of Superintendent. He was
apprehensive of his capability to discharge the duties for the post of
Superintendent because of his mental condition and illness of his wife.
True, at the end of letter, he requested to keep it on hold upto next select
list of 2015. He cannot dictate the Department to keep promotion on
hold which would be prejudicial to next deserving person and functioning
of Office. Promotion cannot be kept in abeyance for his wish. The

perusal of minutes of DPC (Page No.68 of Paper Book) also reveals that
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Applicant was at Serial No.7, but because of his letter dated 22.07.2014,
DPC gave promotion to next candidate. True, in DPC minutes, there is
no reference of fulfilling all the conditions for promotion by the Applicant,
as pointed out by learned Advocate for the Applicant. However, that
hardly matters. The Applicant in unequivocal and clear terms informed
to the Department that he will not be in a position to discharge the
duties for the promotional post of Superintendent. It is nothing but clear
denial of promotion and nothing else. The submission advanced by
learned Advocate for the Applicant that in the first place, there has to be
actual promotion order and then only the letter could be termed as a
denial of promotion is totally misconceived. Here, one need to see the
intention of the Applicant which is clearly borne out from letter dated
22.07.2014. It certainly amounts to refusal to accept the promotion,

though it was on the rider to consider it in 2015.

9. Indeed, the situation is clearly covered by G.Rs. dated 08.06.1995,
01.11.1995 and 20.07.2001. Clause No.2(y) of G.R. dated 08.06.1995,

as mentioned in the impugned order is as under :-

“@ @ DeEsia uEeEd Hekl adt ddar-ar da BEs () Adoten sStedt Jfad Age 3ut
Ja v e iR uce Reda Awa det ReiiRa wdedrudt (Functional

Promotion) =t ar & 3. afAd ueiesdia 3ust sveical SHal-a A1 Alstetal Al

fHoenR @@, cEyET FRfd udiestdl sbRelcI deEn-AA M A1 Ulesteian aled fF1es 2rpuR g,

a1 3nefta &ia (In-Sity) udistcd el 3R AT UekR USded B0 A5, doll MR Sgust

wHaA-AlE1 ferga e ePlc. A Ivd eteRn e csich agen dett SR AR

10. The Government also clarified the doubt by giving detail
clarification by G.R. dated 01.11.1995, since Departments raised several
queries about the implementation of G.R. dated 08.06.1995. In
clarification, the Government clearly stated that the object of giving the
benefit of TBP scheme is to take care of stagnation and to give benefit to
the employee though deserve for promotion, but because of less posts,
could not get promotion. In the said clarification, it is again clarified that

once a Government servant refused promotion, thereafter he can be
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considered for promotion only on the basis of seniority whenever vacancy

would arise, but he will not be entitled to the benefit of TBP scheme.

11. Later, Government by G.R. dated 20.07.2001 introduced Assured
Career Progressive Scheme in place of TBP Scheme. By the said G.R, in

Para No.2, Clause 3 and Clause 8 again it is reiterated as under :-

“(3) Aad Qe Rban =uget 31t dest uelesidl HoBele= atdl-ial Al Alstl AH A BIUR @l

(8] ferafdid uEieEdl SR A A USeadia UG Sicicll BHI-Al6l A1 AlsTalal i A
BlUR @l Al Asta3idold adee Adetgel feceiar ferafia udlesial arpRalen ai foafia udleadia 3Bl

TR BTN~ AT JUATA AT AT BlGa! AU AFel. A BT AR Al H0 AR &L~

12. It is thus explicit from G.R. dated 20.07.2001 particularly Clause
No.2(3) that Government servant who got two or more actual promotions
would not be entitled to the benefit of TBP Scheme. It again further
clarified under Clause 2(8) that the Government servant who refused
regular promotion, he would not be entitled to the benefit of TBP

Scheme.

13. As such, in view of aforesaid conditions mentioned in G.R, the
Applicant himself invited disqualification for grant of benefit of TBP
Scheme. True, he was continued on the post of Supervisory Senior Clerk
from 2016 upto his retirement i.e. 30.06.2019. However, since he got
two promotions i.e. in 1998 and 2016, the question of getting benefit of
TBP Scheme again does not survive. Apart, he also refused the

promotion on the post of Superintendent by his letter dated 22.07.2014.

14. The totality of aforesaid discussion leads me to sum-up that the
challenge to the impugned order holds no water and I see no reason to
interfere in the decision taken by the Department, which is in pursuance
of G.Rs mentioned above. O.A. is, therefore, liable to be dismissed.

Hence, the order.
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ORDER

The Original Application stands dismissed with no order as to

costs.
Sd/ -
(A.P. KURHEKAR)
Member-J
Mumbai

Date : 28.02.2023
Dictation taken by :
S.K. Wamanse.
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