IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.291 OF 2018

DISTRICT : PUNE

Shri Vikas Damodar Dangat.

Age : 56 Yrs, Occu.: Block Development
Officer NREGA, ZP Pune and residing at
663, Gurudatta Society, Near Little Rock
School, Survey No.23, Pune Satara Road,
Dhankawadi, District : Pune — 411 043.

L s —

...Applicant

Versus

1. The State of Maharashtra.
Through the Secretary,
Rural Development & Water
Conservation, Bandhkam Bhavan,
25th Marzaban Road, Fort,
Mumbai — 400 001.

~— — — — — —

2. The Divisional Commissioner.
Council Hall, Pune Division, )
Pune - 411 001. )...Respondents

Mr. K.R. Jagdale, Advocate for Applicant.
Mrs. A.B. Kololgi, Presenting Officer for Respondents.

CORAM : A.P. KURHEKAR, MEMBER-J

DATE : 23.02.2022

JUDGMENT

1. The Applicant has challenged the order of imposition of
punishment of withholding of two increments without cumulative effect

passed by disciplinary authority by order dated 03.10.2015 and also
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challenged the order of appellate authority dated 04.06.2016 confirming
the punishment. Besides he has also challenged the order dated
27.11.2017 passed by Government dismissing revision on the ground
that since appeal remedy is already availed, the revision is not

maintainable.

2. Shortly stated facts giving rise to this application are as under :-

While Applicant was serving as Child Development Project Officer
(CDPO), Khed, District Pune, the departmental proceedings were initiated
against him under Rule 8 of Maharashtra Civil Services (Discipline and
Appeal) Rules, 1979 (hereinafter referred to as ‘Rules of 1979’ alleging
that while purchasing weighing scales and protein powder, he had
committed serious irregularities and had transferred one Supervisor viz.
Smt. Sangita Gaikwad out of circle unauthorizedly since powers vests
with Deputy Chief Executive Officer and thereby committed breach of
Rule 3 of Maharashtra Civil Services (Conduct) Rules, 1979 (hereinafter
referred to as ‘Conduct Rules 1979’ for brevity). Before initiation of
regular DE, preliminary enquiry was conducted by 4-Member Committee
headed by Smt. Nandini Ghanekar, Deputy Chief Engineer Officer, Child
Development, Z.P, Pune wherein Committee found irregularities.
Thereafter regular DE was initiated. The Applicant denied the charges
by filing statement of defence and participated in DE. On conclusion,
Enquiry Officer submitted report (Page Nos.42 to 86 of P.B.) and held
that the Applicant had committed irregularities in the matter of purchase
of weighing scales and also held that the Applicant transferred Smt.
Sangita Gaikwad without any authority. The disciplinary authority
furnished enquiry report to the Applicant to which he had submitted his
reply. However, the disciplinary authority was not satisfied with the
reply and imposed punishment of withholding of two increments for two
years without cumulative effect. Being aggrieved by it, the Applicant
preferred an appeal which came to be dismissed by order dated

04.06.2016. The Applicant preferred revision which was also dismissed
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by order dated 27.11.2017 having found that since Applicant has already

availed the remedy of appeal, the revision is not maintainable.

3. Shri K.R. Jagdale, learned Advocate for the Applicant sought to
assail the impugned order of punishment inter-alia contending that
Enquiry Officer has not followed proper procedure of recording evidence
of witnesses and was influenced by preliminary enquiry report. He has
further pointed out that Enquiry Officer recorded finding that the
charges are partly proved without specifying it. But disciplinary
authority — Respondent No.2 (Divisional Commissioner) in a very cryptic
and one-page order without considering final statement of defence and
other points raised by him during the enquiry simply passed order of
withholding two increments without cumulative effect on the ground that
Applicant is retiring on 31.05.2020. He has pointed out that Respondent
No.2 disciplinary authority did not advert to any of the ground raised by
the Applicant and directly imposed punishment which clearly exhibits
total non-application of mind and cavalier manner of dealing with the
enquiries. As regard charges, he has further pointed out that there is no
charge of financial misappropriation and charge is restricted to
irregularities in the matter of procuring the electronic weighing scales.
The charge of irregularities in purchasing of protein powder found not
proved by the Enquiry Officer himself. As regard transfer of Smt. Sangita
Gaikwad, he has pointed out that the proposal for expost-facto sanction
was forwarded to the competent authority but this aspect was not

considered by the Enquiry Officer as well as disciplinary authority.

4. Per contra, learned Presenting Officer made feeble attempt to
justify the impugned order stating that the scope of interference by the
Tribunal in judicial review as regard domestic enquiry is very limited and
sufficiency of evidence to sustain the charge cannot be looked into by the
Tribunal. She tried to contend that Enquiry Officer has given ample
opportunity to the delinquent and there is no violation of principles of

natural justice. She, therefore, prayed to dismiss the O.A.
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S. The facts giving rise to initiation of DE basically started in view of
preliminary enquiry report dated 14.01.2011. The perusal of record
reveals that 4-Member Committee headed by Smt. Nandini Ghanekar
was appointed to enquire into irregularities in the purchase of electronic
weighing scales and protein powder. It appears from perusal of enquiry
committee report that the statements of some supervisors serving in the
project were recorded. The Enquiry Committee found prima-facie
irregularities in the purchase of electronic weighing scales and protein
powder. It is on the basis of preliminary enquiry report, the DE was
initiated by issuance of charge-sheet on 29.06.2012. In charge-sheet, as
per Charge No.l, the Applicant has committed irregularities in the
project of electronic weighing scales and protein powder. Whereas, as
per Charge No.2, the Applicant transferred Smt. Sangita Gaikwad
unauthorizedly and thereby committed breach of Rule 3 of ‘Conduct
Rules 1979’

6. Insofar as report of Enquiry Officer is concerned, he concluded as

under :-

“9) 3mRu HHi® 9 AL Ffsiee TTEDE ATHRRIER AR Aist IRE Hetd IWHR Weler Al A4,
it gdt fecten Stanamamat a Aeselt Al tEactasa, drEicRlE Mtsr saEEsa Faw s
3. A Bioeet astEepe TFUAGBIER JRE Betdl HUAE! SR Gl SUAR! Alsl ASeiell A6, d Tq@
AeER AENE al Gelel G, IRAd EAR! Aol AGBRWR [SioTea asEmpie a2 HEBREA FRE
Held TR A 303, A AGH! TR AR Afelt N TasR S FRE detdl 1A G Aesltd 3ETa
3(CIET B S AR AR HE HAID R il g aia 3.

3TRU BAib 9 : i g ald 3@
31R\U (e R : i g 2la 3e”

7. Thus, it is quite clear from Enquiry Officer report that he recorded
finding that both charges are proved partly. He held Applicant guilty for
irregularities in purchase of electronic weighing scales and for transfer of
Smt. Sangita Gaikwad without any authority. As regard irregularities in

protein powder, he found no such irregularity.

8. In view of aforesaid enquiry report, the disciplinary was required to

examine and to record the finding as to which charge is specifically
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proved against the Applicant and to record finding to that effect.
However, surprisingly, disciplinary authority (Respondent No.2 -
Divisional Commissioner) simply accepted ipse-dexit of Enquiry Officer
and in one paragraph order held the Applicant guilty without giving any
reasons or any discussion on the point of charges levelled against the
Applicant and how it is acceptable. He did not advert final statement of

defence. The order of disciplinary authority is as under :-

“=on 31t A BrRiER siteR, Seg uRue gt et si. &8 qie Al dwend HRAE BRI TRt
et gl a st s @3 giore A JatEr Al & FErEe g (Aseh) S HRiEa gat Aid
b Alepelt BITATA 3MMelelt R, TR JAFER Awdaed . E1.3). goe Aldadiet davta 3t Sletgt
3R 3ot g ia 3uga 3R dtewelt ifisr Al 3Earcta F9E HoA e, = 3wit sf. ELE. gloe
FiEniasg AR, PR Aal (e a srdiet) frma 9%¢R = o § 3rad HrRaE wvar siquaa et
Bld @ aA sus 3URTH Heait usl spaies € 3Mea 20T et 2ld a rsd eteita dAleelt stgaet 2ua
A Fl. AR FTHER 3R Hasitar ust Haics 9 tea sh. EE. 3hore Al FARN AR DA Bl
3WIH Haell sl paie ¢ A sft 3T Afeh AR Detel FARNER HTA HRIGR! JMEBRY Afalt AR
Slledcicl 3. A1 A st Ao kEr [Er @60 3ue.

T Td IWD Azeitar usid taciicvst BHHa AR, APR At (¥R a 3mlier) fma 9]0 Aedim
e ¢ Aefict RISGAR @ AL v A, aEAfdE™ et Fxe Hag 32 Al Keiw 30/6/098 A
IR VST Deicell JMUBRIE AR H3et ad 2t A2, giore § et 39/8/00 Ash Aaga ga
3. A AR ABERIAYED AR 8355 3 UH DB, 3 GOt [T g0t 301 312 3d 308 6t st
glore Jiwn A () Ide@E & YEd ddeadaz aRA & Bl Q6 auieRAl AJE Saverdt e

oo Bo Haet 3ug.”

9. It is thus manifest that the disciplinary authority simply imposed
punishment without making any discussion of the report and
mechanically imposed the order of punishment. In other words, there is
total non-application of mind by the authority who is under obligation to
consider the evidence, findings recorded by Enquiry Officer and the

contentions raised by the delinquent.

10. Indeed, ‘Rules of 1979’ provides detailed procedure to be followed
by disciplinary authority on receipt of inquiry report. In this behalf, Rule
9(2) ‘Rules of 1979’ mandates that on receipt of inquiry report, the
disciplinary authority shall record its finding on each charge and then to
proceed further for imposing punishment, if the charges are proved.
Whereas in the present case, surprisingly, the disciplinary authority did
not bother to consider detailed final statement of defence submitted by

the Applicant on receipt of inquiry report and impugned order is totally
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silent about merits or demerits of the contentions raised by the
Applicant. He has not recorded finding on the charges levelled against
the Applicant in any manner and all that he stated that since Applicant
is retiring on 31.05.2020 taking sympathetic approach, the punishment
of withholding two increments without cumulative effect is imposed.
Such mode adopted by the disciplinary authority who is under obligation
to record finding on each charge is totally unknown to law. Suffice to
say, the disciplinary authority acted in a very perfunctory manner and in

defiance of Rule 9(2) of ‘Rules of 1979".

11. True, the scope of judicial interference by the Tribunal in
departmental enquiries matter is very limited. This is applicable where
disciplinary authority had applied his mind and recorded finding. Where
no such finding is recorded and disciplinary authority acted in very
perfunctory manner these limitations upon Tribunal in judicial review

will not come in the way.

12. Shri K.R. Jagdale, learned Advocate for the Applicant in this behalf
placed reliance on the decision of Hon’ble Supreme Court 2007(1) SCC (L
& S) 388 [Director (Marketing) Indian Oil Corporation Ltd. & Ors.
Vs. Santosh Kumar]. In that case, it was noticed that appellate
authority has simply adopted the language employed by the disciplinary
authority and inflicted punishment of dismissal. In that situation,
Hon’ble Supreme Court remanded matter to the disciplinary authority to
decide the matter afresh. Whereas in the present case, it is disciplinary
authority itself failed to apply mind and to record finding on each charge

as mandated by Rule 9(2) of ‘Rules of 1979’.

13. As stated above, the charge against the Applicant was that he
committed irregularities in purchasing electronic weighing scales and out
of circle transfer of Sangita Gaikwad. Insofar as irregularities in
purchase of protein powder is concerned, the Enquiry Officer held that

the said charge is not proved. The perusal of enquiry papers reveals that
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witness Sangita Gaikwad all that stated before Enquiry Officer that her
statement is as per the charges levelled against the Applicant as per
Charge-sheet dated 11.03.2013. This is the only statement made by her
recorded by Enquiry Officer. This is very strange manner of recording of
evidence and needless to mention, it cannot be treated as evidence in the
eye of law. True, there are other witnesses examined during regular
enquiry. However, most of the evidence seems not linked to the specific
charge of irregularities in purchase of electronic weighing scales. What
was the procedure required to be adopted by the Applicant for
purchasing electronic weighing scales and how the purchasing of
electronic weighing scales as done by the Applicant is irregular or
contrary to some Rules was required to be find out before Applicant held
guilty for irregularity in purchasing of electronic weighing scales. The
Applicant has also examined so many defence witnesses in support of his
case. However, there is no whisper about it in impugned order passed by
disciplinary authority. Indeed, the disciplinary authority did not utter a
single word on the merits or demerits of Inquiry Report as well as on
several contentions raised by the Applicant in his detailed statement of
defence. The disciplinary authority directly proceeded imposing
punishment stating that since Applicant is due to retire, he is taking

sympathetic approach.

14. In this view of the matter, [ have no other option except to remand
the matter to disciplinary authority to pass appropriate order after
considering Inquiry Report and contentions raised by the Applicant and
by recording specific finding on the charges levelled against the

Applicant. Hence, the following order.

ORDER
(A) Original Application is allowed partly.
(B) Impugned orders dated 03.10.2015 and 04.06.2016 are

hereby quashed and set aside.
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(@] Matter is remitted back to Respondent No.2 - Divisional
Commissioner, Pune (disciplinary authority) with direction
that he shall consider detailed final statement of defence
made by the Applicant and also consider the report of
Enquiry Officer in its proper perspective and shall record
the findings on the charges levelled against the Applicant
and shall pass appropriate order on its own merit within
three months from the date of receipt of this order. The
disciplinary authority is at liberty to give opportunity of
hearing to the Applicant.

(D) No order as to costs.
Sd/-
(A.P. KURHEKAR)
Member-J
Mumbai

Date : 23.02.2022
Dictation taken by :
S.K. Wamanse.
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