IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.267 OF 2021

DISTRICT : SOLAPUR

Shri Gajanan N. Tate.
Age : 62 Yrs., Occu.: Retired as District
Agriculture Officer with last posting in

)
)
)
Zilla Parishad, Solapur and residing at )
Flat No.7, Sagar Apartment, South Sadar )

).

Bazar, Solapur. ..Applicant

Versus

1. The State of Maharashtra.
Through Principal Secretary,
Agriculture Department, Mantralaya,
Mumbai — 400 032.

~— — ——

2. The Commissioner for Agriculture. )
M.S, Central Building, Pune. )

3. The Chief Executive Officer. )
Zilla Parishad, Solapur. )...Respondents

Mr. Bhushan A. Bandiwadekar, Advocate for Applicant.
Mr. A.J. Chougule, Presenting Officer for Respondents 1 & 2.

Mr. A.M. Misal, Advocate for Respondent No.3.

CORAM : SHRI A.P. KURHEKAR, MEMBER-J
DATE :  27.07.2021
JUDGMENT
1. The Applicant has challenged the communication dated

10.03.2021 by the Office of Lokayukta, State of Maharashtra whereby he
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was informed that in view of pendency of departmental enquiry, he
cannot be said entitled to gratuity and regular pension, invoking
jurisdiction of this Tribunal under Section 19 of the Administrative

Tribunals Act, 1985.

2. The Applicant stands retired as District Agriculture Officer (Class-
II), Zilla Parishad, Solapur. When Applicant stands retired, neither there
was any criminal proceedings instituted against him nor D.E. was
initiated. Despite this position, he was not granted retiral benefits. He
approached the Office of Lokayukta, State of Maharashtra where
Government comes with a defence that D.E. is being initiated against the
Applicant, and therefore, he is not entitled to gratuity and regular
pension, as contemplated under Rule 130(1)(c) of Maharashtra Civil

Services (Pension) Rules, 1982 (hereinafter referred to as ‘Pension Rules

of 1982’ for brevity).

3. Heard Shri B.A. Bandiwadekar, learned Advocate for the Applicant,
Shri A.J. Chougule, learned Presenting Officer for Respondent Nos.1 & 2
and Shri A.M. Misal, learned Advocate for Respondent No.3.

4. In view of submission advanced at the Bar, small issue posed for
consideration is whether Applicant’s gratuity and regular pension can be
withheld since, admittedly, there was no initiation of D.E. or criminal
proceedings against the Applicant on the date of retirement. The answer

is in emphatic negative.

5. The perusal of record reveals that while Applicant was serving as
Taluka Agriculture Officer, Mangalvedha, District Solapur Show Cause
Notice was issued to him on 28.09.2016 calling an explanation as to why
regular D.E. under Rule 8 of Maharashtra Civil Services (Discipline and
Appeal) Rules, 1979 (hereinafter referred to as ‘Rules of 1979’ for brevity)
should not be initiated against him for misconduct during his tenure as

Taluka Agriculture Officer at Mangalvedha, District Solapur. However,
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admittedly, till date of retirement, no D.E. was initiated against the
Applicant by issuance of charge-sheet to him. Furthermore, admittedly,
on the date of retirement, no criminal proceedings were either instituted

or pending against him.

6. Indeed, as pointed out by learned Presenting Officer that the
Government had already communicated to Respondent No.2 - The
Commissioner for Agriculture by letter dated 15.10.2018 [Page No.79 of
P.B.] that since Applicant retired on 30.09.2016, no D.E. could be
initiated against him in view of embargo of Rule 27(2)(b) of ‘Pension Rules
of 1979’. However, Respondent No.2 was further directed that if there is
any misappropriation or financial irregularity during the tenure of
Applicant, then criminal prosecution should be initiated against him and
others. It is on this background only, F.I.R. was registered against the
Applicant and others on 01.04.2019 for the offence under Section 403,
409 read with 34 of Indian Penal Code on the complaint filed by Shri
Ravindranath Kamble, Taluka Agriculture Officer, Pandharpur.
However, admittedly, till date, no charge-sheet is filed in the Court of law

and offence seems to be still under investigation with Police.

7. Thus, what transpired from the record that on the date of
retirement of the Applicant, neither there was initiation of D.E. nor any
criminal proceedings were pending against him in the Court of law.
Needless to mention that judicial proceedings shall be deemed to be
instituted in case of criminal proceeding on the date on which the
complaint or report of a Police Officer of which the learned Magistrate
takes cognizance is made. In other words, if there is cognizance of the
alleged offence by learned Magistrate on or before the date of retirement,
in that event only, the judicial proceedings can be said deemed to be
instituted against a Government servant in terms of Rule 27(6)(b)(i) of
‘Pension Rules of 1982’. Whereas, in so far as departmental proceedings
are concerned, as per Section 130(1)(c) “no gratuity shall be paid to a

Government servant until the conclusion of the departmental or judicial
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proceedings and issue of final orders thereon”. In the present case,
admittedly, no D.E. was initiated against the Applicant on the date of
retirement. Apart, though Show Cause Notice was issued on 28.09.2016
for initiation of departmental proceedings, the Government in its wisdom
has already clarified that since Applicant retired on 30.09.2016 and the
period of alleged misconduct pertains to 2010-2011, the initiation of D.E.
is not permissible as provided in Rule 27(2)(b) of ‘Pension Rules of 1982’.
This being the position, the question of withholding gratuity and regular
pension on the premises of proposed initiation of D.E. is totally

unsustainable.

8. As regard initiation of criminal proceedings, admittedly, except
registration of offence, nothing happened thereafter and matter seems to
be still under investigation. Therefore, mere registration of offence after
three years from the retirement of the Applicant could not be a ground to

withhold the gratuity.

9. True, future good conduct shall be an implied condition for grant
of pension in terms of Rule 26 of Pension Rules of 1982°. Here, it may be
noted that where a pensioner is convicted of a serious crime by a Court
of law, in that event only, the Government is empowered to withhold
pension, as specifically provided under Rule 26(2) of ‘Pension Rules of
1982’°. Suffice to say, mere registration of offence cannot be the ground

to withhold the pension or gratuity.

10. Indeed, the Government by G.R. dated 06.10.1998 had reiterated
and clarified the provision of ‘Pension Rules of 1982’ informing all the
Departments that, if there is no D.E. on the date of retirement, the

gratuity could not be withheld. G.R. dated 06.10.1998 reads as under :-

“ARaftad Felcn FHRA-TR gt dad sk wER e aEdd Rrase e
uiitrest-anega fam faetet ewwe uRustes waic. Aka-», Rais 8 Ad 9%%9 FAR HrRiaE B
AE 3 AR TERA A 3R, D 3N TR Aqgad HHA-AR AGREE,
TIABI SRR dAd ABIRdDS Fgat daa s=fe GrR a FHoaeiaEd dwRt Add.
AR UBUHER facd fastor et oot spAipART-90]8/988/Aar-g, Retics 2 Tiliat 989
A AHACH AN Fd [AABRY B AW, Al Jd Rrasior fawees mides-aian gegt
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fdefila woaa Ad A, i e awa aRuses wais.Afa-», Rais 8 wd 9%%9 TR
AagE gon-A AFDH HAHA-AA TR AR ARG FAFRIE, ABR Aal Figett dda
T 9%¢R Al T 20 (&) FAR sl Aweldt wRlaE 5 o 3uel Fi Fusa
JRUUS S=A 3(ct FRA febdl e ARFURA Eiciaenela 3aua el e R Adtegeaia
feaimen s fanwla dieelt usfam 318 3R Bl Aa AE @ AEHB 3N HHA-Afe
QA faves Ad B A3 361 w0 3 8.

11. Shri Bandiwadekar, learned Advocate for the Applicant has
referred to the decision rendered by this Tribunal in O.A.No.768/2018
(K.R. Nannaware Vs. The Commissioner, Dairy Development & Anr.)
decided on 24.04.2019 and 0.A.No.748/2020 (Avinash Patil Vs. The
Commissioner, E.S.I.S. Mumbai & Anr.) decided on 25.06.2021
arising from similar situation wherein this Tribunal held that if there is
no D.E. or initiation of criminal prosecution against a Government
servant on the date of retirement, in that event, gratuity and regular
pension cannot be withheld on the speculation of initiation of D.E. in
future. Despite this settled legal position, it is very unfortunate to note
that Respondents have not paid gratuity and regular pension. Only
provisional pension is granted. Other retiral benefits are admittedly

received.

12. No specific provision or Rule has been pointed out to substantiate
that gratuity can be withheld where D.E. is initiated or criminal
prosecutions are initiated after the date of retirement. Indeed, the
perusal of Rule 27 read with Rule 130 of Pension Rules 1982’ makes it
clear that gratuity or regular pension cannot be withheld if there is no
such initiation of D.E. or criminal prosecution against a Government
servant on the date of his retirement. It is only the event of positive
findings in D.E. or conviction in criminal case, the Government is
empowered to withhold pension as it deems fit. Once a Government
servant retired, right to receive pension and gratuity accrues to him and
such right cannot be kept in abeyance or speculation or possibility of
initiation of D.E. or conviction in criminal case. In case, D.E. is
instituted after retirement, its outcome indeed cannot go beyond the

scope of Rule 27(1) of ‘Pension Rules of 1982°. In the present case, now
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initiation of D.E. against the Applicant is out of question in view of

specific stand taken by the Government that no D.E. is permissible.

13. The totality of aforesaid discussion leads me to conclude that
withholding of gratuity and regular pension is totally impermissible in
law. The O.A, therefore, deserved to be allowed. Hence, the following

order.

ORDER

(A)  The Original Application is allowed.

(B) The Respondents are directed to release the gratuity and
regular pension to the Applicant within a month from today.

(C) The Applicant may avail remedy for grant of interest on
delayed payment independently, as permissible in law.

(D) No order as to costs.

Sd/-
(A.P. KURHEKAR)
Member-J

Mumbai

Date : 27.07.2021
Dictation taken by :
S.K. Wamanse.
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