IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.246 OF 2017

DISTRICT : SOLAPUR

Shri Gunendra K. Akade. )
Age : 47 Yrs., Occu.: Senior Clerk )
[Under Suspension]| in Government )
Industrial Training Institute, A/p. Mandrup)
Tal.: South Solapur, District : Solapur, )
R/o. Kalindi Nivas, Gurukripa C.H.S. Ltd, )
Ganesh Nagar, Pandharpur, )
District : Solapur. )...Applicant

Versus

1. The Joint Director of Vocational )
Education & Training, Regional )
Office, Ghole Road, Pune — 5. )

2. The Director. )
Vocational Education and Training )
Directorate, M.S, Mumbai and )
having Office at 3, Mahapalika Marg,)
P.B. No0.10036, Mumbai — 1. )

3. The Principal.
Government Industrial Training
Institute, A/p. Mandrup,
Tal.: South Solapur, Dist.: Solapur.

4. The State of Maharashtra.
Through Principal Secretary,
Higher & Technical Education Dept.,
Mantralaya, Mumbai — 400 032.

~— — — —

5. The State of Maharashtra. )
Through Principal Secretary, )
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Skill Development & Entrepreneurship)
Dept., Mantralaya, Mumbai — 400 032.)...Respondents

Mr. A.V. Bandiwadekar, Advocate for Applicant.
Mr. A.J. Chougule, Presenting Officer for Respondents.

CORAM : A.P. KURHEKAR, MEMBER-J
DATE ¢ 26.11.2019
JUDGMENT

1. The challenge is to the impugned order dated 09.06.2016
passed by Appellate Authority imposing punishment of reversion
consequent to departmental enquiry (D.E.) initiated against the

Applicant.

2. Shortly stated facts giving rise to this application are as under:-

The Applicant at the relevant time was serving as Senior Clerk
at Government Industrial Training Institute, Mandrup, District
Solapur. He was holding additional charge of Accountant-cum-
Cashier. In between October, 2010 to February, 2012, he allegedly
misappropriated sum of Rs.1,36,183/-. He was suspended on
15.05.2013. Besides, the FIR was also registered against him for the
offence under Sections 409, 406, 465 and 471 of Indian Penal Code.
The charge-sheet was issued against him for breach of Rule 3(1)(2)
and (3) of Maharashtra Civil Services (Conduct) Rules, 1979
(hereinafter referred to as ‘Conduct Rules 1979’ for brevity) for major
punishment under Rule 8 of Maharashtra Civil Services (Discipline &
Appeal) Rules, 1979 (hereinafter referred to as ‘Discipline & Appeal
Rules 1979’ for brevity). Accordingly, the Enquiry Officer conducted
enquiry and held the Applicant guilty. The Respondent No.1 — Joint

Director of Vocational Education and Training by order dated
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20.10.2015 imposed punishment of reduction to a lower time scale of
pay in terms of Rule 5(vi) of ‘Discipline & Appeal Rules 1979’ and also
directed for recovery of Rs.1,36,183/- i.e. loss caused to the
Government. Being aggrieved by it, the Applicant had preferred an
appeal before Respondent No.2 — Director, Vocational Education and
Training, Directorate, M.S. being Appellate Authority. The appeal was
heard on 04.04.2016. The Respondent No.2 by order dated 9th June,
2016 maintained the order of recovery of Rs.1,36,183/- but modified
the order of reduction to lower time scale of pay and imposed
punishment of reversion without further details regarding period of
reversion. Besides, by order dated 9th June, 2016, the Appellate
Authority directed that the Applicant be reinstated in service only on
deposit of Rs.1,36,183/- with the Government. Being aggrieved by
this order, the Applicant has filed the present O.A. challenging
illegality of order of Appellate Authority.

3. Shri A.V. Bandiwadekar, learned Advocate for the Applicant

assailed the impugned order mainly on the following grounds :-

(@) The order passed by Appellate Authority is not only
perfunctionary but passed in a most casual manner
without giving any reasons and as such unsustainable in
law.

(b)  There is absolutely no application of mind to the grounds
raised by the Applicant in appeal memo.

(c) The Appellate Authority in modified order, indeed,
imposed severe punishment than the punishment
imposed by the Disciplinary Authority without giving any
opportunity on the proposed severe punishment and as
such it is ex-facie unsustainable in law.

(d)  The order passed by the Appellate Authority has effect of
permanent bar for promotion in future, as the order is

silent about the period of reversion.
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(e) The condition of deposit of Rs.1,36,183/- as a condition
precedent for reinstatement is unknown to law, as a
result of which, the Applicant was debarred for
reinstatement for a period of nine months which caused

serious prejudice to him.

4., Per contra, Shri A.J. Chougule, learned Presenting Officer
sought to justify the impugned order contending that the charges of
misappropriation of Rs.1,36,183/- was sufficiently established in D.E.
and the fact of drawing of excess amount from the Bank has been
admitted by the Applicant in his final written submission dated
29.09.2014. As such, according to him, the finding holding the
Applicant guilty cannot be disturbed under the exercise of judicial
review which has very limited scope of interference. As regard
modification of punishment, he admits that the modified order is
silent about the period of reversion, but sought to contend that the
Department will consider the Applicant for promotion in future, if
found fit for promotion. He further sought to contend that the
modified order of punishment cannot be termed mere severe
punishment than the punishment imposed by Disciplinary Authority.
In alternative, he submits that the matter be remanded back to

Appellate Authority for decision afresh.

5. Now, let us see the order passed by the Disciplinary Authority
imposing punishment as well as modified order passed by the
Appellate Authority. The punishment imposed by the Disciplinary
Authority dated 20t October, 2015 is as follows :-

“N3RA, FEREE ALK AT (A ) Fma 990 Al §(9) (A1) 3 Fieeraedia JgR
37 . Iz HEclin 3w, Ak fordie, Seibes ufdem dAwn, gy, & Aengr aidwsa
IR Selel JHAE ITDA B.9,36,9¢3/- (3R WHA JUA U cliH BA golR Tebel
RN Bad) TP HUAA AWQA d FAGRIG AWRY AT ( adves) Frra 90R FEfiat §(9)(J@)
3t fehaATe ddaar Uetdetd b0t 31 A R B B 33.”
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Whereas, the order passed by the Appellate Authority on
09.06.2016 is as follows :-

“Hgdaesm, TRt HRiE, gul AlEt S1.86.31-2 /30RAT/R098/9¢Y Kaiw 20/90/098
3ea FAGREE Rt At (Bra a sifie) 90 H:efiar 8(9)(J@t) 3w fopAwE Adenar
TETaEld TR SO Metedl (Rietel fRiend oit. vl Gaicies 3tbs, akw feftess aen
Feifea et Raiew 9¢/92/209%8 At detean siftiendt Janaoh Kaiw 08.08.2098 Ast
AAAATAATA AF5el @A FAAUATO! fe1olt 2o 3T 32,

TR Al Uh BT HAAR TSR Dolel IRadeEa i fasg femwhm
diepell B 9]]R 3 dthelt EaETeR Tt AVRUEHR ARG St
TaHH 5.9,36,9¢3/- (3R DA ST Uh AA B ol Thet ok o ) w=e
BT 322N BIRIH B! AR ABRIE A0RY At (¥ a aifier) 9R0R F:eftet ©(9)(J @)
3R foFATel AeTaR USTEeia SHRRIPEsTt Bad UgTaeid vl 31211 BIRIA BTl 3
2RI A 3R,

FgAAED, TR gt a uidigo HRiE, Yot Al SnuIRRER oAt Ivis Hcis
313 e alvse fefles Aldess ARTE™ St B JTHA 9,36,9¢3 /- (3R WHA
B0 T oA B ok Up9l AWM Bakd) 0N oA HIIAIE! ScAETR TSR
HB PRIFIGAR 3NALAH ol Ad HRIAE HA d Delcl BRIAE HEdlE AR HAat.”

6. It is thus explicit from the order passed by the Appellate
Authority that not a single ground raised by the Applicant in his
Appeal Memo is referred to, much less discussed by the Appellate
Authority. There is absolutely not a single word disclosing reasons for
not accepting the grounds raised by the Applicant in appeal memo.
As such, there is no application of mind and without giving any
reasons, even for name sake, the Appellate Authority maintained the
finding of guilt recorded by the Disciplinary Authority. In this behallf,
Shri Bandiwadekar, learned Advocate rightly referred to the Judgment
in 2004(2) Mh.LJ 532 (Unique Co-ordinators Vs. Union of India &
Ors.) wherein the Hon’ble High Court held that the appellate order
confirming the order appealed against it may not touch each and
every contention of the Applicant nonetheless application of mind
must be demonstrated. In Para No.6, the Hon’ble High Court held as

follows :-

“6. It is needless to mention that the Appellate Authority is expected
to deal with each and every contention of the appellant, in short if the
order is an order of confirmation of the order passed by the authorities
below. In the case of order of confirmation, it is not necessary to pass
a detailed order, but atleast it must demonstrate application of mind on
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the part of the authority, especially when the order can be a subject
matter of challenge before the higher forum. Recording of reasons is
necessary in order to enable the litigant to know the reasons which
weighed in the mind of the Court or authority in determining the
question and also enable the higher Court to know the reasons. See
(V.V. Shroff v. New Education Institute) 2, A.LR. 1986 S.C.2105. The
reasons act as a live link between the evidence on record and the
findings recorded on the basis of such evidence. It inspires the
confidence of the litigant in the institution of courts.”

The Hon’ble High Court accordingly remitted the matter back to the
Appellate Authority for decision afresh.

7. As such, on this ground alone, the impugned order passed by
Appellate Authority is liable to be set aside and matter needs to be
remitted back to the Appellate Authority for decision afresh. Apart, it
explicit that the appellate order is not in confirmation with the
‘Discipline & Appeal Rules, 1979’, and therefore, there is no
alternative except to remit back the matter to the Appellate Authority.

8. As rightly pointed out by learned Advocate for the Applicant
while modifying the order of Disciplinary Authority, the Appellate
Authority passed the order of reversion in place of reduction in lower
time scale, but while doing so, it failed to specify the period of
reversion, as contemplated under Rule 5, Clause (VI) of ‘Disciplinary

& Appeal Rules 1979’°, which is as follows :-

“(vi) Reduction to a lower time-scale of pay, grade, post or service
which shall ordinarily be a bar to the promotion of a Government
servant to the time-scale of pay, grade, post, or service from which he
was reduced, with or without further directions regarding conditions
or restoration to the time-scale of pay, grade, post or service from
which the Government servant was reduced and his seniority and pay
on such restoration to that time-scale of pay, grade, post or service.”

9. Thus, it was necessary to specify the period of reversion. In the
present matter, the Appellate Authority did not specify the period of

reversion, which is required to be specified.
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10. At this juncture, it would be apposite to refer Departmental
Enquiries Manual about the order to be passed under Rule 5, Clause

(6) of Disciplinary & Appeal Rules 1979’, which is as under :-

“3.§ opletts Add, Aviia fhat ugiar, fehat wiere FFALYMA UgEstl : -

(9) ol Add, Aoiid, UeaR fhar wiete ARAYN UeEsld BT 218l
o7-1 3R YA TN A BRUNA 3NN wfEsta :-

(31) A HA@NAE US@edl AA SA@AT 3RAA Al BleTeR, 3tA
wienaeh got gogdt 3saR &Adid Belct BUAE! BlcticR PG A

3R W faerE;

(@) ueEEa! fafafise wenaiiag sug @t e g, AEEd W e ;
(%) weEed faflde wremEdidt s da@l, fAs udm ga: Rufua

BEAER, TEEANR HEdiHs Hd BB ddadic! o shetel
Sttt fepat B, AaEd e f[ee.

Suffice to say, the impugned order is too vague and do not fulfill

the requirement of provisions.

11. Furthermore, the Appellate Authority put totally unsustainable
condition in the order to the effect that the Applicant should not be
reinstated unless amount of Rs.1,36,183/- i.e. loss caused to the
Government is deposited. Because of this condition, the Applicant
was prevented from reinstatement in service for a period of nine
months. As per practice and settled position, the said amount could
have been recovered from the salary of the Applicant on his immediate

reinstatement.

12. As such, ex-facia the order passed by Appellate Authority is not
in consonance with the provisions of ‘Disciplinary & Appeal Rules
1979’. It does not fulfill the parameters to be followed while imposing
such punishment. Resultantly, the appellate order being vague
without any reasons for conclusion is liable to be set aside. The
Tribunal is conscious of the fact that in judicial review, the scope of
interference in the matter of punishment imposed in D.E. is limited.

However, where the order exhibits total non-application of mind and
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non-observance parameters laid down in the Rules, which caused

serious prejudice to the Applicant employee, then such order is liable

to be set aside with direction to the Appellate Authority to pass order

afresh.

13. The totality of aforesaid discussion leads me to sum-up that the

order of Appellate Authority is not sustainable in law and liable to be

set aside. The matter is required to be remitted back to the Appellate

Authority to decide the appeal afresh in the light of observation made

in the order and in accordance to Rules. Hence, the following order.

(A)
(B)

©)

(D)

(E)

Mumbai

ORDER

The Original Application is allowed.

The impugned order dated 09.06.2016 is quashed and set
aside.

The matter is remitted back to the Appellate Authority i.e.
Director, Vocational Education and Training Directorate,
M.S, Mumbai for decision afresh within two months from
today.

The Appellate Authority shall hear an appeal afresh and
shall pass appropriate order in accordance to Rules
within two months from today.

No order as to costs.

Sd/-
(A.P. KURHEKAR)
Member-J

Date : 26.11.2019
Dictation taken by :
S.K. Wamanse.
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