IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI
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JUDGMENT

1. The Applicant has challenged the punishment of withholding two
increments with cumulative effect imposed by Disciplinary Authority by
order dated 08.08.2008 and maintained by Appellate Authority by order
dated 30.03.2012 and also challenged the communication dated
10.01.2014 whereby Revision Application was rejected by the

Government.

2. Shortly stated facts giving rise to this application are as under:-

At the relevant time, the Applicant was serving as Supply Awal
Karkun in the Office of Tahasildar, Mohol, District Solapur. The Team
headed by Shri B.M. Naik, Deputy Director, Civil Supply Department,
Mumbai consists of Supply Inspector Shri V.J. Rajput, Shri C.B.
Phadtare and Shri V.S. Ghodke, Godown Incharge inspected stock of
grain and 3482.60 quintal wheat found less than Stock Register and also
found 291.96 quintal rice excess than Stock Register. The Inspecting
Team further found that the Registers and balance-sheets of grain is not
maintained properly. Accordingly, Shri B.M. Naik, Deputy Director, Civil
Supply Department submitted his report dated 1st December, 2004 to
Collector, Solapur. On receipt of it, the Collector, Solapur issued show
cause notice to the Applicant on 28.07.2006. Accordingly, the Applicant
submitted her explanation/reply on 30.07.2006 explaining that she is
not responsible for the discrepancies pointed out by the Inspecting
Teaming and maintained the accounts in her period properly. The
Collector, Solapur being not satisfied with the explanation, issued
charge-sheet under Rule 8 of Maharashtra Civil Services (Discipline &
Appeal) Rules, 1979 (hereinafter referred to as ‘Rules of 1979’ for brevity)
and initiated the departmental enquiry (D.E.) against the Applicant. She
again submitted her reply to the charge-sheet denying the charges

levelled against her.
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3. Shri B.C. Hunge was appointed as an Enquiry Officer. In enquiry,
three witnesses viz. Shri S.S. Sangade, Tahasildar, Mohol, Shri V.S.
Ghodake, Godown Manager and Shri S.Y. Bhosale, Assistant District
Supply Officer, Solapur were examined. The Enquiry Officer on
completion of enquiry submitted report exonerating the Applicant from
the charge stating that the witnesses examined in the enquiry did not
state anything incriminatory against the Applicant. The Enquiry Officer
further held that the witnesses examined were not in a position to tell
anything specifically stating that they have no knowledge to the
questions put to them in cross-examination. Accordingly, the Enquiry
Officer held that there is no evidence to hold the Applicant guilty.
However, the Enquiry Officer disagreed with the Enquiry Report and
issued notice to the Applicant on 17.06.2008 with tentative reasoning
and called upon the Applicant as to whey four increments should not be
withheld. The Applicant submitted her reply reiterating that the charges
levelled against her are not proved in the enquiry and she is not
responsible for the discrepancies revealed in inspection of Godown.
However, the Collector, Solapur by order dated 08.08.2008 recorded
finding that the charge against the Applicant is proved imposed
punishment of withholding of next two increments and cumulative effect
by order dated 08.08.2008. The appeal preferred against the order of
punishment was dismissed by order dated 30.03.2012. The Applicant
has also made application for revision to the Government, which was
also dismissed by communication dated 10.01.2014. These orders are

under challenge in the present O.A.

4. To begin with, let us see the charge against the Applicant.

“festies 09/09/R008 A §/19/R00%8 A1 Hletasd 3T gRaat SIF 3t BHREG FEUE HRIZA EE. Al
3WAAED, ALK G AGRIE ARG FHee Al BRUCRIA AURI TABE HES ACIFAA QD
JEHEN qurEelt fEetice 29/90/2008 A 2]/90/008 AT HleAEld Bett AT UcAe1 USdcsuiae
et Riceiebiual 38¢R.60.000 [daca Al SR 3R & 31t GRAs! oAl 3Tdc BReEGE Al ARG
AEIEH! o & 3aV d INGH T IEAEA SANEA T BB INGH SR d A o Al ABHB
0. Ueel MR detel d dieeied Aot Ao Aes B3e ol JEATAd ST 5. Bl MR, &l B YU 3T
UEMaR BRI AN JAHEEDRS UR TSl =ligtd. did AN R Ae! U5 Jd Adelta e el
SSTAId 43 GRHAF! WG 3@LT® 31E. AHEA Ablad et 3 @dtd aghiceria Feeta s gdiat
BHRATS B0 (AU 3. 31eft Sotaid 2o Ucet el Betetl =g, aglt awiad fegelena el 3Rt a?
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JAtct 3TUER TIeEN WAL UV HRIRA SHAG AV HRRA BlA@Eid HAel U U HaclHed
HYA Dl B, AT R G AW DB A 33A. AR ATAERN UERE geal gea AR
FeA @ aReeiEn frsled 3uvciett g, aeEdie AHE auRiel sigid. AT aiefik AEIA UV SR
3EA JE At AURM 3UTIER 3T AGRIE AWR Aal (¥ra a slic) Freat 9%u6R = s ¢ ufma

23 3(eR UUaSEe HRaAr B0 Ad 3igd.”

5. Smt. Punam Mahajan, learned Advocate for the Applicant assailed
the impugned order contending that despite the absence of any
indiscriminatory evidence and report of Enquiry Officer exonerating the
Applicant from the charge, the Disciplinary Authority imposed the
punishment. @ She has pointed out that, indeed, the Disciplinary
Authority had also realized that the enquiry was not conducted properly
with specific observation that the Enquiry Officer, Presenting Officer as
well as witnesses examined in the enquiry have not deposed properly but
despite acknowledging this position that there is no proper evidence, the
Disciplinary Authority imposed the punishment only on surmises. The
second important aspect she has pointed out that for the same incident,
the Government had proposed enquiry against Shri V.S. Ghodake,
Godown Manager, Shri C.B. Phadatare, Assistant District Supply Officer
and Shri V.J. Rajput, Assistant District Supply Officer as well as Shri
R.A. Kawade, Shri B.B. Kolekar, Assistant District Supply Officers and
Shri Waghmare, Tahasildar, Mohol, but the Government dropped the
enquiry against them on the ground that substantially it was revealed
that there was no shortage of grain in the Godown. In this behalf, she
has pointed out that the letter issued by Government dated 04.10.2008,
which is at Page No.76 of P.B. This aspect of dropping of enquiry against
these Officials is not disputed. With this submission, she submits that
the Applicant is made scape-goat and subjected to injustice and

discrimination and prayed to allow the O.A.

6. Per contra, Shri S.S. Dole, learned Presenting Officer made feeble

attempt to justify the imposition of punishment.

7. True, the report of Enquiry Officer is not binding upon the

Disciplinary Authority and later can disagree with the report submitted
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by Enquiry Officer and in law empowered to impose punishment after
giving reasonable opportunity to the delinquent. In the present case, the
Enquiry Officer has exonerated the Applicant but the Disciplinary
Authority disagreed with the report and issued notice to the Applicant
with his tentative reasons to hold her guilty for the charge and on receipt
of explanation imposed punishment of withholding two increments with
cumulative effect. On this background, material question is whether the
finding of guilt recorded by Disciplinary Authority is based on evidence.
No doubt, in the matter of punishment, in D.E, the jurisdiction of the
Tribunal is limited, as the Tribunal cannot re-assess to re-appreciate the
evidence. However, where it is a case of no evidence and the finding is
apparently unsustainable or perverse, then interference by the Tribunal
is imperative. The Tribunal is conscious that strict Rules of Evidence Act
are not applicable to the domestic enquiry and the charge need not be
proved beyond reasonable doubt alike criminal case. The standard of

proof in domestic enquiry is of preponderance of probabilities.

8. Now let us see whether the Department could bring on record
some indiscriminatory evidence against the Applicant. Admittedly, the
Applicant was Supply Awal Karkun in Tahasil Office. Shri V.S. Ghodake
was Godown Manager. The Inspecting Team laid by Shri B.M. Naik, Civil
Supply Department investigating the Godown from 25.10.2014 to
29.10.2004 with the assistance of Shri V.J. Rajput and Shri C.B.
Phadatare, then Supply Inspectors. At the relevant time, Shri Waghmare
was Tahasildar, Mohol. Interesting to note that, though Shri V.J. Rajput,
Shri V.B. Phadatare and Shri V.S. Ghodake were part of the Inspecting
Team, except Shri V.S. Ghodake, none of them was examined in enquiry.
It appears that, at the same time, the enquiry was also contemplated
against Shri V.J. Rajput, Shri V.G. Phadatare and Shri V.S. Ghodake,
but ultimately the Government dropped the enquiry against them. This
aspect will be dealt with a little later in detail. Presently, suffice to note

that except Shri Ghodake, no other witnesses from the Inspecting Team
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who would have been the best witness to prove the charge has been

examined.

0. Now, turning to the witnesses examined in the enquiry, the
Presenting Officer had examined witness No.1 - Shri S.S. Sangade,
Tahasildar, Mohol, who was indeed have no personal knowledge about
the incident. He joined as Tahasildar, Mohol on 23.11.2005. Whereas,
the incident relate to the inspection from 15.10.2004 to 29.10.2004.
Suffice to say, he was not acquainted with the factual aspect and had no
personal knowledge. All that, he stated in his Examination Chief that
2482.60 quintal wheat was less than Stock Register and 291.96 quintal
rice was in excess than Stock Register. All that he stated that the
charges levelled against the Applicant are correct. This hardly be treated
as evidence to prove the charge. He was subjected to cross-examination
and had feigned ignorance about the relevant facts which constitute the

charge. In cross-examination, he stated as follows :-

“aR¥fdre 2 AT FAI® 9 FAR AT BN AZRID / WA A IR INETH B AV @@ JAAR
A a A AAHD Hlelell g A HRad At Jo! AR g,

F1fHAB 3R GG 31 Uslbllet & Uciel Alol A Sotaid B3 A UBkiclal 3ngd. e
B ATETA ABEA & 3N A AT STerebt RADTAT AVR ATEL.

QUAT 9 d 99 SIAT IR BURN AlZeIA SAlgdgA MUY A Sacicl AR & bt AioTdl

AUR AEL.
BT S G51ep AV UBlaciell 31ad 2 slereb! A0l AVR &gt

uRfdte R A BAtE @ AL AR BT 26 / TJFHAEA U AXHAE TR DA AN § 3Tl
STekept AToTel AR RN,

uRfdne 2 Al FAiD § AL FAIYZ DGR BRI BORUA A AeH FURHTAA AV HIA
BT AR FHATE et § AT A G

ABEIERR Alel A Bl Tt /Bl U FSTegl GRas! HIRUCRIH AER Detett gt & Aot

A .

uRfdre R FAfic FHAi® © AL TR BATGAR B ot /Aralzes /afées /| e sEae stum
FE WETS AT TATE SN BAAYD Detet 318 3 ftfdaa 3o Aot Aa =g,

f&stiee R8/90/2008 A RQ/90/2008 AT BTl AHBI & TNEH A ASEE BTAAT Rd
&l1ee SATATA 3Tt Bl B g ATl AR =A@,

MBI &N JNSTH HIglcs A =L SlgaR 2008 A AgRITIER HAlgles Alelt Ucdal SIS et alat
2 IR 3.
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AR 008 AL AERICER Higles el it AlSTETR Dett A HIURE! UBR g, dAige Bt S
3G AT A

1. et gRaet sttieRt Aenygg Ateh Algar 008 AL a AL IuHERA 3tER! Fe e, HgaEt
el STEAR 2008 IFGH § HHAT-ATY A A3 AADIA &2 INEH Algles A LI Teal ARG
(VAT WA ) Detett 3R 8 J 3B,

AR enewd we fepa are et st Ad.”

10. As such, the evidence of Shri S.S. Sangade is of little assistance to
prove the charge in view of the statement made by him in cross

examination.

11. Now turning to the evidence of 2rd witness Shir V.S. Ghodke, as
stated above, it appears that the enquiry was also contemplated against
him but ultimately dropped. Thus, at the relevant time, he was co-
delinquent. Interesting to note that he clearly stated in Examination
Chief itself that the D.E. is contemplated against him, and therefore, he

cannot give evidence. He stated as follows :-

“UrgA eI ARIR BN AWRI 3qud A AR I3 ol diepelt uzaifia sug. s it zn
T BIEE! H18T o b G

TIB3W Hel 316 BIE! AlonaAe @

As such, in Examination Chief itself, he made volte-face. This being the
position, the situation turns out that he did not make any incriminating

statement. Apart in cross-examination, he stated as follows :-

“3NUuNER SauRnd 3Meiel aisRuel #H aurelt e5s FEH HTATE U6 3EHAd St

HeT 1 Atehelt THUNA MRER FIE et AATD Hetet 3Mg AE A AU SALAST ST ST
1 QURIUUSAA BIOAE! QMRS FAT BIEE! Atleall sal.

T 2008 AL JGRI® AAEED, APR Yol HIA Afeh IMIHAE AU Het et g FR 3. A
AURAAE el eneielt Awad 3MGTE 3tett § Helt Afgd sE.”

12. Then comes witness No.3 — Smt. S.Y. Bhosale, who joined as
Assistant District Supply Officer, Solapur on 04.06.2007 and had no
personal knowledge of the incident in question. All that he stated that
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the charges are correct. This could hardly be treated as indiscriminatory
evidence against the Applicant. Apart in cross-examination, he made

following statements :-

“af¥ferse R FAEliet HaAiE 9 FAR AHT BN AZRID / AW ACIH! AR INEH S U @A Sacte
A d T AldAD Hlelell 3! g SR U3 a A [aroust uffdne 2 ugdt et Aotat A =TEl.

AR 3R Ae! U5l 316 USBIRT @ Ucal TSl Al Sstard €35 vl Alged dbad e et
8 F AT A EL.

QTAT 9 A 99 A ST BUIRN AlZeATeA1 SAlgdgll U @A Sdciel SAlgld & Fel ADA A
@

BVl FS) G51ep MUY Uil 30@d 2 Hell Aol A =g,

uRf¥re R Refc HAD 8 FLA S BRI 2/ AT AEA MUY JATHAE! U Betel A g A
ot Ad =Bl

AR gteRt @ et 3teft sfccicht et fepclt SHHe LA JHAE A 3N B AT Ad AR

uRfde AN D § AL TS DBEAGAR DU BEEUAT SIA HqH AURATATA UV AR
BRI AR AT Setet 313 g AA T Ad TG

AL ABHACER A= AZHAN DR /21e6 GAa AUt {Segl JRas! SRR AR Hetet A A
UbE! 3EIE2V Al ATal A TGt

R R AN HA(D (9 AER G DBEAGAR BV < o1eh, A5, T1RTE, ARG EaTe AT HAlS
BT QUL T AN BGHAV Detett 3Ug ATSEA UbE! 3GV A A0l A A,

uRfdre A aromsna stg 9 A © SEnd 71t A JehAe AgA seifdeict 3ug. BrEiterla fra
R 934 a QAuRuu uEa A et Ketett 3ug.”

13. Thus, it is quite clear from the statement made by Smt. S.Y.
Bhosale that she had no personal knowledge of the relevant facts in

question, and therefore, her evidence does not incriminate the Applicant.

14. It is on the above background of the nature of evidence tendered by
Presenting Officer, the Enquiry Officer submitted report that the
witnesses examination could not indiscriminate the Applicant stating
that they have no personal knowledge of the relevant facts or the incident
in question, and therefore, the charges framed against the Applicant are

not proved. He thus exonerated the Applicant.

15. Now turning to the order passed by Disciplinary Authority,

material to note that the Disciplinary Authority also realized that there is
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no proper evidence to prove the charge against the Applicant. However,
the Disciplinary Authority observed that the charge could not be proved
because of fault on the part of Presenting Officer for not bringing proper
evidence on record. He even observed that the Enquiry Officer Shri
Rajkukar Kharatmal, the then District Supply Officer as well as
witnesses are guilty of dereliction in duties in not bringing proper

evidence. The relevant portion from his report (Page No.72) is as follows:-

“Tasel ARNER 8.9 AN, AARHA Ao deiicer Algles, FTWHR! AelerR &. 8 NA TA.a=. HHel JgL
fStegt grast sttt Atengg 3ufd . ASHAR IReA Aewat DRt qen Hegt gRast s AengR
faR QAR ae] Aepelt 3ttdent-aN FAR AR Alseh AR RAED AR shFAH AR Al ez AR
Brez sicion s@l. arafaes ugin SluRiuiRn egdAidt drrusEn A B5a diwdt siftew-ar IR
QAT A1) ATHAUT HEN g FRBR! RNERIA B 3g & el HIPA dett 3. and oft. ASHAR
TReA foteg! QRast fiEt Alett Aaewat UG A Biea B deiat 318, 3 &ga Aa.

TRBE AR 6.9 @ @ 30 Aeewal fEwR Aleht e ars Aevelt 3ifiest-an FAR @@Batan
& Alsclel R AFd 2AE A Tsee Jid qRidne 9 Aeliet SuRIu RHeg sieten =gt 3/ Al 3ifsrt
A fersput ava fegat A, dblies Aees smart Al ses ARy Ries 813 et aEl. uRiaiEn
JUEIIIaS Aenelt Sl SEl. = Atebelt 3ftmR! 2 rputel JgaAd AR AE. FRI ARG L
NS UBR ST 3G &l R i T3 3.~

16. Thus, despite acknowledging that there is no evidence against the
Applicant, the Disciplinary Authority proceeded ahead and relied upon
one subsequent aspect of dereliction in duties on the part of Applicant
pertaining to period from 01.01.2005 to 06.06.2005, which is not subject
matter of present enquiry. Thus, it is on the basis of alleged dereliction
in duties on the part of Applicant for the period from 01.01.2005 to
06.06.2005, the Disciplinary Authority assumed that the Applicant must
have been guilty for further discrepancies and shortage of grain in the
period from 25.10.2004 to 29.10.2004. In other words, the Disciplinary
Authority held the Applicant guilty only on assumption only. Needless to
mention that such finding based upon alleged misconduct of previous
period which is not the charge for the present enquiry can hardly be

sustained.

17. Furthermore, another important aspect to be noted is that the
enquiry against superior Officers viz. Shri Kawade and Shri Kolekar who

were Assistant District Supply Officers at the relevant time as well as
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Shri Waghmare who was Tahasildar, Mohol at the relevant time as well
as against Shri Ghodke who was Godown Manager at the relevant time
was dropped by the Government having found that there was no
shortage of grain in the Godown. Here material to note that the charge of
shortage of grain and discrepancies are the same, as seen from charge-
sheet issued against the Applicant issued against the Applicant (Page
No.27 of P.B.). In inspection during 25.10.2004 to 29.10.2004, 3482.16
quintal wheat was found less and 291.96 quintal rice was found excess
than the Stock Register. Interestingly, the perusal of charge-sheet issued
against Shri Kawade also reveals the same charge of 2482.16 quintal
wheat less and 291.96 quintal rice excess than Stock Register in the
inspection period from 25.10.2004 to 29.10.2004. Suffice to say that for
same charge though initially D.E. was proposed against the above named
superior Officers, it was dropped by the Government on the ground that
later in November, 2004, Stock was rechecked and found no discrepancy.
In this behalf, it would be apposite to see the contents of the letter dated
4th October, 2008 issued by the Government closing the enquiry against
Shri Kolekar and others, which is at Page No.76 of P.B. and the contents

are as follows :-

“Rraiferd geolt Azetielta wrRAad sR. TR a st eyn Aienfing Rrasinen sraga wdE FEA
A@ER HOAW 3Telell Fial. FeR U3 3l [&eles 8.90.2008 A 29.90.2008 A Hle@Eld YRas! YA
FHRITT Higles A AHBR TSR AU 3Euona Frelam steieen enea géizsita giat. Taefta
sft.aRt.oft Blder, oN.3R.U.FHAS T SN.OA.TA.AEAR g AZIA MUBA ARG 319N FTaHWA Y@ AZISA d
T [AHENEES AR HRUAA 3Tl Fidl. Al Sea! TAIER AR FTRER 3, APR RAs! d JEH M0 [AsmeE
ddcican PR acseta tRRdla Fasuasian weewses e usdel g% & AmeE Ui
BHUAE LR JE AR Tl 3 Bl d T NERTER faensrist arifta uersain 9899 & el
99.019.2008 JASH IR ITAA 3Melelt Fld. A WAFNR AR BHl@Ea Algles YDA MABIRA IGHFE
BHUAE e T 3M@THE 3 A FIebiA QARG AAL o A 3. TRIER T MHAE AZIA @

aat fastoren Aatta dedia (U.56. 935 /3-8) 3@ e 3gd.”

18. The aforesaid aspect was specifically raised by the Applicant before
the Disciplinary Authority as well as Appellate Authority, but it was
totally ignored.

19. Even assuming for a moment that the charges against Shri

Kawade and others were distinct, in that event also, the fundamental
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question would remain as to whether the evidence tendered before the
Enquiry Officer incriminates the Applicant and the answer is in negative
in view of nature of evidence tendered before the Enquiry Officer. As
stated earlier, the witnesses examined in the enquiry could not throw
light on the alleged discrepancies so as to substantiate the charge framed
against the Applicant. Except Shri Ghodke, two other witnesses had no
personal knowledge of the material fact as they were not posted at Mohol
in relevant time. Shri Ghodke was in fact one of the co-delinquent, but
an attempt was made to examine him. However, he feigned total
ignorance about the material particulars which are subject matter of the
charge. Suffice to say, the evidence collected during the enquiry did not
incriminate the Applicant. Indeed, the Presenting Officer ought to have
examined Shri B.M. Naik, Deputy Director, Civil Supply and other
material witnesses who were the part of Inspecting Team and inspected
Godown in between 25.10.2004 to 29.10.2004. However, none of them is

examined.

20. In this behalf, it would be apposite to refer the order dated
20.04.2012 issued by Government whereby D.E. against Shri Kawade
was dropped. The contents of Para No.2 of the letter is material, which is

as follows :-

“gaga et 3R ficgitet, ey et AFRE B MABR! A=MHADA Detcll AUHNALY el
A FE 3w 8. Has At=nfases sl diewelt J5 wrvena suett gt afl, asn e it
f€.39/9%/200% sl Belc TN AJN URI0NA Iteele Ale! WRTR FAT Jgdld el 308, add
1 fAvReR 3, APR GRAe! @ AEeE A [AHpIA J& 2008 = siftdeEa ereien arifea ueaen
3R A 1 [AHPIR B AU e1e2 HS! SRR 3T el d 21 YHIA HIOE! AT 3M@TH 3Tt
@, 3A e ASBel 3ck B 3@, a3d A1 YBUd Hiungiasee et il Bras sIvmt
3@LTGAT AEY, 3R = ferena e Afefiet snga. feml sugeaa, got [t a gttt Aengg
Tl 3EAA AT 3T APR! GRas! d Mg 30 faetet At R aria 834 sft. was aienfass I35
HRATA 3MAett frstwlia Atepedt srRiag! de o eudeE oot fda 3g.”

21. Thus, what transpires from the record that despite acknowledging
that there is no evidence against the Applicant strangely, the Disciplinary
Authority imposed punishment on assumption stating that want of
evidence happened so due to failure of the Department to bring proper

evidence. If this is so, then it amounts to inflicting punishment to the
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delinquent only for failure of the Department to bring proper evidence,
which is certainly against the basic tenets of law. It cannot be assumed
that had witnesses deposed properly, then the charges would have been
found substantiated. Suffice to say, this is nothing but surmise and
conjuncture. Apart, for the same lapse, the Government had dropped
enquiry against other superior Officials stating that in re-checking, no
discrepancy was found in the stock of grain. In this set of affairs, the

impugned orders of punishment deserve to be quashed.

22. The necessary corollary of aforesaid discussion leads me to
conclude that the impugned order of punishment is not sustainable in

law and O.A. deserves to be allowed. Hence, the following order.

ORDER

(A)  The Original Application is allowed.

(B) The impugned orders dated 08.08.2008, 30.03.2012 and
communication dated 10.01.2014 are hereby quashed and
set aside.

(C) The consequential service benefits be released within two
months from today.

(D) No order as to costs.

Sd/-
(A.P. KURHEKAR)
Member-J

Mumbai

Date : 17.02.2020
Dictation taken by :
S.K. Wamanse.
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