IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.1202 OF 2019

DISTRICT : MUMBAI

Smt. Shubhangi Bhikaji Khalekar. )
Age : 49 Yrs., Head Clerk (presently under )
suspension, Residing at Flat No.F-1, )
B Wing, Tai Arcade, Pashan, )
Pune - 411 021. )...Applicant

Versus

1. The State of Maharashtra.
Through the Secretary,
Social Justice Department,

)
)
)
Mantralaya, Mumbai — 400 032. )

2. The Commissioner. )

Social Welfare, M.S, Pune — 411 001.)...Respondents

Mrs. Punam Mahajan, Advocate for Applicant.

Mrs. K.S. Gaikwad, Presenting Officer for Respondents.

CORAM : SHRI A.P. KURHEKAR, MEMBER-J
DATE ¢ 22.10.2020
JUDGMENT
1. This is second round of litigation wherein challenge is to the

suspension order dated 14.04.2017 as well as order dated 28.02.2019
whereby in review of suspension, the Respondents decided to continue

the suspension of the Applicant.
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2. Undisputed facts for the disposal of present O.A. can be

summarized as under :-

(i) The Applicant was working as Head Clerk on the
establishment of Respondent No.2 — Commissioner, Social Welfare,
Pune.

(i) By order dated 14.04.2017, the Applicant was suspended by
Respondent No.2 invoking Rule 4(1) of Maharashtra Civil Services
(Discipline & Appeal) Rules, 1979 (hereinafter referred to as ‘Rules
of 1979’ for brevity) in contemplation of regular departmental
enquiry on the allegation that the Applicant has committed serious
illegalities and misconduct while procuring the material as well as
in making payment to the suppliers.

(iii) After suspension, the Applicant made representations to
Respondent No.2 claiming to be innocent and requested for
reinstatement in service but in vain.

(iv) The Applicant, therefore, filed O.A.No.1075/2018 before this
Tribunal challenging prolong suspension and because of failure of
Respondent No.2 to take review of suspension in terms of G.R.
dated 14.10.2011.

() 0.A.No0.1075/2018 was decided by this Tribunal on
30.01.2019 whereby directions were given to Respondent No.2 to
take review of suspension of the Applicant as contemplated in G.R.
dated 14.10.2011 which inter-alia empowers Respondent No.2 to
take review of suspension on account of failure to complete D.E.
within specified time.

(vi)  As per direction of this Tribunal in O.A.No.1075/2018, the
Respondent No.2 took review of suspension of the Applicant and
rejected the same by order dated 28.02.2019 (Page No.90 of Paper
Book) on the ground that as per instructions of Government, the
employee should not be reinstated in service till the completion of
D.E.

(vii) In the meantime, three D.Es have been initiated against the
Applicant by issuance of charge-sheet on 12.07.2018, 16.07.2018
and 22.01.2019.

(viij In D.Es, the Respondent No.2 has appointed Enquiry Officer
on 26.12.2018 and 02.09.2020.

(ix) The D.Es are still incomplete without any substantial
progress.
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(x)  Till date, the Applicant has completed the period of three
years and six months in suspension.

3. It is on the above undisputed facts, the Applicant has again
knocked the doors of this Tribunal challenging the order dated
28.02.2019 inter-alia contending that there is no objective assessment of
the situation and Respondent No.2 mechanically continued the
suspension which is in contravention of various Circulars and
Government Resolutions which mandates the completion of D.E. of the

suspended employee expeditiously and latest within a period of one year.

4. Smt. Punam Mahajan, learned Advocate for the Applicant sought
to assail the suspension order dated 14.04.2017 as well as order dated
28.02.2019 contending that the prolong suspension of the Applicant is in
contravention of decision of Hon’ble Supreme Court in (2015) 7 SCC 291
(Ajay Kumar Choudhary Vs. Union of India & Anr.) as well as various
Government Circulars which mandates the completion of D.E. within a
year. On this line of submission she submits that prolong suspension is
illegal and there being no substantial progress in D.Es, the Applicant

needs to be reinstated in service.

5. Per contra, Smt. K.S. Gaikwad, learned Presenting Officer
countered that the Applicant has committed serious financial illegalities
in the matter of procurement of material and payment of crores of rupees
to the suppliers. She submits that having regard to the serious charges
levelled against the Applicant, the Respondent No.2’s decision dated

28.02.2019 to continue the suspension is justified.

6. At this juncture, it would be apposite to refer guidelines, Circulars
and G.R. issued by the Government in the matter of completion of D.E.

where the Government servant is under suspension.

7. As per Clause 3.19 of Departmental Enquiry Manual, the D.Es

need to be completed as expeditious as possible and in any case, it
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should be completed within six months from the date of issuance of
charge-sheet. Here, it would be material to refer Clause 3.19 of Manual,

which is as follows :-

“3.9% el =leelr quT oA FroHTer-- (2) faemey wienel e forderar
g qUT HUATT IredTd 3MMMUT HIOTAg! IR g1 Hromash fasmang =iensly
wograr  fAug ddedrar  dRWUES  @gT AfgediaeT AR FdmEr.  wienefedr
fosepvTEeei HTH e FrEededeid o qoT Sl 318, Y AT SSa.

(k) T, FE vERoTAEY 3RS T QT FROTAST FeT Afgearear fafise
HBHEEY Tqmeir dienel quT o) oo w @ faemefiy =iiener quT uarardr 3rFerelr
& FroAATEr dede quard HfUSR qRfAST zar T@EH 3 T ¥ ALY AAG Foledl
STRhT=TeT, a7 Femrear fsfarel fadereedr #Aifed 3reher WUgaT gardd 3/ AMHaAE
e 3mg. faermefrar <ieel FAs searear aREEs o qof aoarardr vear asioar
3T Freratl aeds vATE FATETAT YA [IHRIS e genae Ay
R et e g,

(3) FTAFICYET ATET YTATT TTEX AT Fafad dihelt ifsra=r 3nfor
s e dae sifterara aRfise @ 7Ed A 3rEeledn
JUaTd AR SIrdl. FIAIeT dlc SUATETS! HETH  ToedT  WIfdehrare
ST HIGodsh TUrHol et 0T el el MR IeleAT Hreaeir

8. Whereas following are the instructions issued by Circular dated

30th October, 2010.

“qrad Y MRy g e f, wafAw dieMIA TTIT  Nemdedr weHiond
ATSTeheaT T Higedredl Hald Jdliolge GIOTRT ATUSRT / HAARY I[ciell 3T
ax, 3 gl Ue AW a9 FEUW gUede HefRd 3Ry / seErarear
arfargel qdt fhaAte 3 Afgel 3ENe faeomi winell & gisel g Ao aAa
gl fAHRT IRTFE HAR . HISIAR-20-1/996/T.5.0¥/6/37aT, f&.y Hherardy,
PQL FER UFHUT <heliel HAarer Tl awid qul gisel 3rem Reld rdard
Conaen))| £ T 1o R | = R )| | M £ | A | = R e s - M ) o O s T L
oAy, 312 Ao SFdeeR  3Eoar AR / Faararay  Rirasenasas

9. Then again, in Circular dated 21.02.2015, the following

instructions have been issued :-
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“AT. oiteh HGEFA IO AL 3T olleh IFFA el AEAE HIEI sholedl Yo &7
aif¥h  Jgarelld  Aaifegd  AHHT  wAAgar g @Ua  graeear  aEhg
HHAARAT  Yeitad  Qumha  diea=h nfor Oear Aess sremade
AT wdE Jeol caler faerell @rerdra 3l RRIBRE dhell 31Te.

T RIGRATAT 3w alieT Feetliel 3meRncieT Feelhs Yeer et
JUUITT AT AR, IETEd AT TGN ERT HA 38 I, AT FAAAARESG o
Yarfeigd gid Iedrer [qermefa el are] g carear fqermeiy wieen g
nfor carear Qarfagdear A AT & Afdard qoT giditer Irdr gatar
. ST HAURGaRts d dleigd Fredial dienell g& wuard el 31,
e ey diehem gruedre Nfor el & hoaredr ARG HAT €
AfeaTa ol gicher A gatar eardl. I Rt Fematia RuerT Hoard
3TAT YROTAT AR eed FEATTATGYIS H1H IgoR 39 g / g aRkg
Joa fareh dleel 3Ry Iar My 3garda [V AT Aicaad.”

10. By Circular dated 07.08.2008, it has been again reiterated that
D.E. should be completed within a period of six months from the date of
taking decision to initiate the D.E. and where for some justifiable reason,
if D.E. could not be completed within six months, in that event, three
months’ extension can be given by Head of Department. Where D.E. is
not completed within nine months, then extension is required to be

sought up to one year from the Government.

11. Now turning to the facts of the present case, disgusting to note
that all these Circulars and instructions given by the Government have
been completely ignored rater defied with impunity. There is nothing on
record to indicate that any such extension for completion of D.E. has
been sought from the Government in terms of Circular dated 07.04.2008.
The Applicant is subjected to prolong suspension of near about three
years and six months which unerringly exhibits total inaction and

lethargy on the part of Respondents, particularly Respondent No.2.

12. In so far as charges framed against the Applicant in D.E. are

concerned, those are as under :-

Charge in first charge-sheet dated 12.07.2018 is as follows :-
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13

SICW

HLFZABNUA, FGRIG A Afstt dbetcll et uRkaion 3iaeid Jetat ste@tdaa suaga
3{Tete=T 3.

A. TA. & A 3es software ULid., Qo = Y393 3udUUB 0G0 B
AlGIR 2093 3R YRAST Det d@ AT G080 UM DA 339 UBIAA gt FALI@cht
TG R AbAd deoll. aqRAld WEdl ALTAdl AG? dr Allgal Abiold DeAEdR Y eaITAd
THEEDBRE BHAN GR Q0 TID ITDA BRRAFIANAT RICERM A@AR! glcl. 339
3UBINAA AlfEct ALAA! AR AR ABIAd BT &R BUA .3 BIEL IFBA 2 IAAEN, SUA
99.319 WHA JRACERI A G 2099 A S 093 A RFW B 31H. 9 d 99 =0
JRE ERA BB ARt detl. FFUEd ST 3.99 BIct TGN IFHH JRACERR 31@l Het
Aett. FRA fetaa & snucn Bietadid el R U RFIR, YRAS LA AR ot
3 HIRAFRA 31 A el aRA AT GRast gigat ot Rnfud gt @ @t A @R Arfgeht
Jdeplera B0 i AAENABRBUY BRI B0 A@EAA TG BSed 2AHb ST B JEAD Bl
iy TEEA JGN T USATBUN o BB ARG DU 3.88 BIeid JHAE Slelct 3B.

W YD MU HAA B R AGREE, AWRE Adl (qqyss) o=t 9]6%
ferat - 3 (UH)(S1) 2 Sceiae et 318,

Charge in second D.E. dated 16.07.2018 is as under :-

“iect TAA. IR W A faftes, R onz, FHE dem FRFAE, g A HRRA
AR A Scledl e HATARN U ST et SNRIAT INTARL.

g o feroiar . & llTa:R099/U.86.9R8/AEH-8 €.20.8.2099 3@ AHAMSD =1
fastondia ApTE@iT aREE / sEEEd addEe dearatadt arR, dsefe,
Tide A A NG FRAEEA AT HESR FRE Aeeell Aidbgal fedla et
SAYHD TR 5.98,99,¢,8C0/ - TAFTA IHHA! FRAE! HROATH ARTA ARIAT ST 3T

3. el feroia . adliTa:R099/U.35.268/AEHE-8 ©€.30.6.2099 3@ AHAMNSD ===
fastondia AETHEta e / sEREa aRdtEde deeatadt  oud, et a 3¢ft
HAR AL a3 FNE! FHROEA AL HISR FRE Aeleat Al fredia deten RwaAm
THI 5.90,R8,88,380/ - SATAT WHAHU JRE BATH RIS AIA ST 3T,

3. orda feroiar . aliTa:R099/U.8.26,9 /A@HE-8 ©€.30.6.2099 3@ AHAMSD ===
fasondola we e ARl aBdia eaeatad! arz, Aselie, <ide, o€, 390 a
3ot R AT aY IRNE FHROAEEA AT HSR IRA AT AiAbgA el ettt
SAYHO TR 5.9, 3,198,636 /- SATA IBATU FRE HUARA QNHASA AT JUATA 3.

A -9 AL G Deledl ARG AURTTN & Bl YAB! LRBA WhHd USTE (et SR TR Fld.

WA YAD UMEHSA BAAA HJA SN FAZRES,. AR Adl (TduEs) st 9]0
5 - 3 (U%)(319) o Seeiee et 318.

Charge in third D.E. dated 22.01.2019 is as under :-

“SE b ;-

NAN TA.N. SBddR A gHHA [Aftes, JAAS HeA0 T, Y9 FgIE JA 092-93
AL HRRA A e Fogc Ad TAAcle! FAE JRA6! URBRA U 3.83 HIE IJHA &
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el A SRAAYDEADD el BA UITE HRAA B BB FAGRIE, APR Al (TdUD) B,
9R0R ==t ferrat 3 = efot s 3118.”

13. True, the charges levelled against the Applicant are apparently very
serious and having regard to it, the D.E. ought to have been expedited
and completed without loss of time. The Applicant was suspended on
14.04.2017. However, charge-sheet in D.E. was issued after more than
one year and Enquiry Officer has been also appointed belatedly. As
such, the delay, lapses and inaction on the part of concerned at every
stage is obvious. The Respondents thus themselves watered down
seriousness of the matter on account of failure to complete D.Es swiftly.
Thus, seriousness is more shown on record than acting upon it with
seriousness.  The guidelines, Circulars and G.Rs issued by the
Government in this behalf are thrown to the wind rather defied with
impunity. No action is taken by the Government for the failure of the
concerned Government Official for delay in initiating D.E. or who are

responsible for not getting D.E. completed within time limit.

14. It appears that Respondent No.2 by order dated 08.07.2019 asked
Enquiry Officer to submit enquiry report within a month and stated that
failing which Department may face legal implications. However,
thereafter no such follow-up action was taken as to why D.Es
inordinately delayed. No further follow-up was taken by Respondent

No.2 and he remained complacent.

15. At the fag end of the matter, Shri Uday Keshav Lokpalli, Assistant
Commissioner working in the office of Respondent No.2 has filed Affidavit
stating that Respondents are trying to complete D.E. as early as possible.
However, no such time limit is fixed. Affidavit is silent about the
progress of D.E. and steps taken, if any, for completion. D.E. seems
pending without any substantial progress and unlikely to be completed

soon.
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16. As a matter of record, the Respondent No.2 had recommended the
Government for revocation of suspension, but later by its letter dated
30.10.2018 simply communicated to Respondent No.2 that suspension
cannot be revoked till the completion of D.E. As such, suspension is
continued because of pendency of D.E. without bothering to see that the
Respondents themselves are responsible for the delay in completion of
D.E. It is nowhere the contention of the Respondents that the Applicant

is not cooperating in the matter or protracting the enquiries.

17. In such situation, the Applicant cannot be subjected to prolong
suspension. He is getting 75% pay and allowances without doing any
work which is waste of public money. The charges framed against the
Applicant are basically arising from the documents which are in the
custody of the Department, and therefore, the question of possibility of

tampering the evidence or witnesses by the Applicant does not survive.

18. The legal position in respect of prolong suspension is no more res-
integra in view of Judgment of Hon’ble Supreme Court in Ajay Kumar
Choudhary’s case (cited supra). It will be appropriate to reproduce Para

Nos.11, 12 & 21 of the Judgment, which is as follows :

“11. Suspension, specially preceding the formulation of charges, is
essentially transitory or temporary in nature, and must perforce be of
short duration. If it is for an indeterminate period or if its renewal is not
based on sound reasoning contemporaneously available on the record,
this would render it punitive in nature. Departmental/disciplinary
proceedings invariably commence with delay, are plagued with
procrastination prior and post the drawing up of the memorandum of
charges, and eventually culminate after even longer delay.

12. Protracted period of suspension, repeated renewal thereof, have
regrettably become the norm and not the exception that they ought to be.
The suspended person suffering the ignominy of insinuations, the scormn of
society and the derision of his department, has to endure this excruciation
even before he is formally charged with some misdemeanor, indiscretion or
offence. His torment is his knowledge that if and when charged, it will
inexorably take an inordinate time for the inquisition or inquiry to come to
its culmination, that is, to determine his innocence or iniquity. Much too
often this has become an accompaniment to retirement. Indubitably, the
sophist will nimbly counter that our Constitution does not explicitly
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guarantee either the right to a speedy trial even to the incarcerated, or
assume the presumption of innocence to the accused. But we must
remember that both these factors are legal ground norms, are inextricable
tenets of Common Law Jurisprudence, antedating even the Magna Carta of
1215, which assures that — “We will sell to no man, we will not deny or
defer to any man either justice or right.” In similar vein the Sixth
Amendment to the Constitution of the United States of America guarantees
that in all criminal prosecutions the accused shall enjoy the right to a
speedy and public trial.

21. We, therefore, direct that the currency of a suspension order should
not extend beyond three months if within this period the memorandum of
charges/charge-sheet is not served on the delinquent officer/employee; if
the memorandum of charges/charge-sheet is served, a reasoned order
must be passed for the extension of the suspension. As in the case in
hand, the Government is free to transfer the person concerned to any
department in any of its offices within or outside the State so as to sever
any local or personal contact that he may have and which he may misuse
for obstructing the investigation against him. The Government may also
prohibit him from contacting any person, or handling records and
documents till the stage of his having to prepared his defence. We think
this will adequately safeguard the universally recognized principle of
human dignity and the right to a speedy trial and shall also preserve the
interest of the Government in the prosecution. We recognize that the
previous Constitution Benches have been reluctant to quash proceedings
on the grounds of delay, and to set time-limits to their duration. However,
the imposition of a limit on the period of suspension has not been
discussed in prior case law, and would not be contrary to the interests of
justice. Furthermore, the direction of the Central Vigilance Commission
that pending a criminal investigation, departmental proceedings are to be
held in abeyance stands superseded in view of the stand adopted by us.”

19. The Judgment in Ajay Kumar Choudhary’s case was also
followed by Hon’ble Supreme Court in State of Tamil Nadu Vs. Pramod
Kumar and another (Civil Appeal No.2427-2428 of 2018) dated 21st
August, 2018 wherein it has been held that, suspension must be
necessarily for a short duration and if no useful purpose could be served
by continuing the employee for a longer period and reinstatement could
not be threat for fair trial or departmental enquiry, the suspension

should not continue further.

20. I, therefore, see no point or reason to continue the suspension of
the Applicant which is already prolonged for three years and six months.

No purpose would be served by continuing the suspension. There is
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inordinate and unreasonable delay in completion of D.E. The possibility
of tampering of evidence is ruled out, as the record is already seized and
produced before the Enquiry Officer. In other words, there is no threat
for D.E. The suspension, therefore, deserves to be revoked with liberty to
Respondent No.2 to post the Applicant on any non-executive suitable
post with clear instructions to the Applicant that he should not contact

any person connected with enquiry.

21. The totality of aforesaid discussion leads me to sum-up that
further prolong suspension of the Applicant is unsustainable in law and

he deserves to be reinstated in service. Hence, I pass the following order.

ORDER

(A)  The Original Application is allowed partly.

(B) The suspension order dated 14.04.2017 stands revoked with
effect from today.

(C) The Respondent No.2 is directed to issue necessary order

and Applicant should be reinstated in service within a week.

(D) The Respondent No.2 is at liberty to repost the Applicant on

any non-executive suitable post, as he deems fit.

(E) The Applicant should cooperate for completion of D.Es and
should not contact any person connected with D.E. so as to

influence them.

(F) The Respondent No.2 is directed to complete all D.Es
pending against the Applicant including passing of final
order according to Rules within three months from today and

shall take necessary steps in this behalf.
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(G) The decision in D.Es should be communicated to the

Applicant within two weeks thereafter.

(H)  No order as to costs.

Sd/-
(A.P. KURHEKAR)
Member-J

Mumbai

Date : 22.10.2020
Dictation taken by :
S.K. Wamanse.
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