IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.1175 OF 2019

DISTRICT : THANE

Shri Pravin Ramesh More.

Age : 34 Yrs., Occu.: Nil,

R/o. Room No.102, A-Wing, Man Mandir
Apartment, Jagruti Colony, Near School
No.14, Camp No.4, Ulhasnagar,

District : Thane. ...Applicant

Versus

1. The Superintendent of Police. )
Thane Rural, Thane. )

2. The State of Maharashtra. )
Through Additional Chief Secretary, )

Home Department, Mantralaya, )
Mumbai — 400 032. )...Respondents

Mr. Arvind V. Bandiwadekar, Advocate for Applicant.
Mrs. K.S. Gaikwad, Presenting Officer for Respondents.

CORAM : SHRI A.P. KURHEKAR, MEMBER-J

DATE : 15.11.2021

JUDGMENT

1. The Applicant has invoked the jurisdiction of this Tribunal under
Section 19 of the Administrative Tribunals Act, 1985 for challenging the
communication dated 16.09.2019 issued by Respondent No.1 -
Superintendent of Police thereby rejecting the application dated
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05.08.2019 made by the Applicant for appointment on compassionate

ground after the death of his father in harness.

2. Undisputed facts giving rise to this application are as under :-

(i) Applicant’s father viz. Ramesh Ranga More was Police Sub-
Inspector (Group B’ post) on the establishment of Respondent
No.1.

(i1) On 24.11.2012 while he was on duty at Shahapur, he
received information about one accident on Nashik-Mumbai Road,
and therefore, along with staff, he went to the spot of accident
where he noticed Trailer No.KA-03-B-5160 was stationery due to

break down and thereby entire traffic was affected.

(iii While he was inspecting the spot and standing on the Road,
one Tempo No.MH-06-AC-9499 came in high speed from Nashik
side and rammed into stationery Trailer and also dashed to the

Applicant causing injuries to his left hand and both knees.

(iv) Applicant’s father, therefore, lodged report of the said
incident in Shahapur Police Station and in sequel, offences under

Sections 279, 377, 338 were registered against Driver of Tempo.

(V) Applicant was admitted in Sayyed Hospital, Shahapur where

fracture to wrist was detected.

(vi)  Medical Officer, Sub-District Hospital, Shahapur issued

Medical Certificate for grant of Medical Leave for three weeks.
(vii Later, Applicant resumed duties.

(vii) Applicant was again admitted in Fortis Hospital on
14.08.2013 and treated for Metastatic Spine Disease with severe
low back pain. He was treated by Oncologist and Chemotherapy
was done. After treatment, he was discharged on 09.10.2013.
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(ix) Applicant was again admitted in Fortis Hospital on
28.10.2013 for Cholangiocarcinoma with spinal Mets with

Gastritis.

(x) However, he died on 23.11.2013 and cause of death was
Septic Shock with Advance Metastatic Cholangiocarcinoma

[[Uccnelemen eR gidt At §A - aTqFHE TR I d JeeH! AGE g |

(xi) After the death of father, the Applicant made an application
on 04.02.2014 for appointment on compassionate ground

requesting to treat it as a special case.

(xii) However, Respondent No.l1 rejected his claim for
appointment on compassionate ground by communication dated
16.04.2014 (Page No.150 of Paper Book) informing the Applicant
that his father was serving in the cadre of PSI (Group ‘B’ Officer),
and therefore, he is not entitled to appointment on compassionate

ground, since it is applicable to Group ‘C’ and ‘D’ employees only.

(xiii) Applicant did not challenge the communication dated

16.04.2014 by filing judicial proceedings and it attained finality.

(xiv) However, Applicant continued to raise his claim through
Chief Minister as well as MLA by his representations dated
06.08.2015m 05.08.2019 which were forwarded to Respondent

No.1 for necessary action.

(xv) Respondent No.1 by communication dated 16.09.2019 again
rejected the Applicant’s claim on different ground stating that the
benefit of G.R. dated 21.09.2017 is applicable where a Government
servant dies in Terrorist attack while defending the State in
discharge of duties, but in Applicant’s case, his father died due to
Cancer not associated with duties, and therefore, not entitled to
appointment on compassionate ground even in terms of G.R. dated

21.09.2017.
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2. Shri A.V. Bandiwadekar, learned Advocate for the Applicant sought
to challenge the impugned communication dated 16.09.2017 inter-alia
contending that G.R. dated 21.09.2017 has to be construed liberally so
as to advance its object and where death is on account of injuries
suffered while on duty, the heir of such deceased Government servant
should be provided appointment on compassionate ground to obviate the
difficulties faced by the family due to loss of sole bread winner of the
family. He tried to contend that even if deceased Government servant
died due to Cancer primarily it was because of injuries suffered in the
accident took place while he was on duty. He further submits that
though there is no challenge to the order dated 16.04.2014 whereby
initially the claim of Applicant was rejected on the ground that deceased
was Group B’ employee, the said order is bad in law in view of Judgment
of Hon’ble High Court wherein a Government servant in pay scale of
Rs.5500-9000 corresponding to 9300-34800 as per 6th Pay Commission
falls in category of Group ‘C’ employee. In this behalf, he referred to the
decision of this Tribunal in O.A.No.1008 of 2016 (Abhijeet V. Mulik Vs.
The District Collector) decided on 18.07.2017 which has been upheld
by Hon’ble High Court in Writ Petition No.1820/2018 (State of
Maharashtra Vs. Abhijeet V. Mulik) decided on 10t April, 2018. On
this line of submission, he submits that having regard to the object of
scheme for appointment on compassionate ground, the Respondents
ought to have provided appointment on compassionate ground to the

Applicant, but it has been rejected on totally unjustifiable grounds.

3. Per contra, Smt. K.S. Gaikwad, learned Presenting Officer for the
Respondents has raised the issue of limitation regarding order dated
16.04.2014 whereby the claim of Applicant was rejected on the ground
that deceased employee was Group ‘B’ employee to whom scheme for
appointment on compassionate ground is not applicable. She has
pointed out that admittedly, the order dated 16.04.2014 has not been
challenged by filing O.A. or any other judicial proceedings within the
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period of limitation and had attained finality, and therefore, it cannot be
questioned belatedly after six years, that too, without claiming any such
relief in O.A. In so far as impugned communication dated 16.09.2019,
which is subject matter of this O.A. is concerned, she submits that the
deceased Government servant died due to Cancer much after accident
and there is no nexus between the accident and cause of death. She,
therefore, submits that the conditions set out in G.R. dated 21.09.2017
are not at all attracted and there is no illegality in the impugned

communication dated 16.09.20109.

4. Needless to mention that the appointment on compassionate
ground cannot be claimed as a matter of right and it must be provided
for in the Rules. The appointment on compassionate ground to a
dependent of a deceased employee is an exception or concession so as to
enable the family of the deceased to get over the sudden financial crises
due to loss of sole earning member in the family. As such, the primary
object of such claim is to save the bereaved family from sudden financial
crises and it is an exception to general rule of equality and not another
independent and parallel source of employment. Suffice to say, the claim
for appointment on compassionate ground has to be traceable only to the
scheme framed by the Government for such employment and there is no

right outside such scheme.

5. Now turning to the facts of the present case, admittedly, after the
death of deceased Government servant, the Applicant had applied for
appointment on compassionate ground on 04.02.2014, but the claim was
rejected by communication dated 16.04.2014 on the ground that
deceased Government servant was Group B’ employee. There is no
denying that the Applicant has not challenged the said communication
dated 16.04.2014. Indeed, in O.A, the Applicant has not disclosed this
aspect of rejection of his claim by communication dated 16.04.2014. It is
only after the defence of limitation is raised by the Respondents in their

Affidavit-in-reply, the Applicant has produced on record communication
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dated 16.04.2014 along with Rejoinder. As such, initially, there was
suppression of communication dated 16.04.2014. Be that as it may,
admittedly, the Applicant did not challenge the communication dated
16.04.2014 and it attained finality.

6. True, this Tribunal in Abhijeet Mulik’s case held that a
Government servant (Naib-Tahasildar) carrying pay scale 5500-9000 falls
in Group ‘C’ post and allowed the O.A. by giving direction to appoint the
Applicant on compassionate ground. The said Judgment has been
upheld by Hon’ble High Court in Writ Petition No.1820/2018 (State of
Maharashtra Vs. Abhijeet Mulik) decided on 10t April, 2018 as
pointed out by the learned Advocate for the Applicant. However, these
decisions are of little assistance now in this O.A, since order dated
16.04.2014 had already attained finality for want of any challenge to the
same within the period of limitation. In other words, now Applicant
cannot be allowed to rake-up the issue of legality of order dated

16.04.2014 which has already attained finality.

7. As regard impugned communication dated 16.09.2019, it is
apparent that even after rejection of the claim for appointment on
compassionate ground by order dated 16.04.2014, the Applicant
continued to make representations through elected representatives. He
made various representations and applications and ultimately those were
forwarded by the Government to Superintendent of Police, Thane. In
turn, the Superintendent of Police, Thane examined the entitlement of
the Applicant for appointment on compassionate ground afresh from the
point of applicability of G.R. dated 21.09.2017 and having found that the
deceased Government servant died due to Cancer and not on account of
injuries suffered in the accident, so as to attract G.R. dated 21.09.2017.
It appears that at that time, Superintendent of Police was not made
known that the claim of the Applicant has been already rejected by
communication dated 16.04.2014 on the ground that the scheme for

appointment on compassionate ground is applicable to Group ‘C’ and ‘D’
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employees only. Be that as it may, it is apparent that Applicant’s case
was again examined on the touch-stone of G.R. dated 21.09.2017 which
inter-alia provides for appointment on compassionate ground to the
dependent of a Government servant where Government servant dies in
Terrorist attack or in any such incident while defending the State

endangering his life.

8. At this juncture, it would be apposite to reproduce relevant portion

of G.R. dated 21.09.2017 which is as follows :-

“orieia UER/FATR Al U AdaESien Feldl g uRRRIAA Ewm R Ryt
A IEA : -

(31)  NAHN AAA A [doTa SN - d Te-3 Jaolicliel DHAN-ATeN WA HEAAE
JFHU AR D! IR G, (& forot 2.22.¢.R008)

(31) 91 31/d/®/3 A AAB DR Al BFHAA-ATH ARITAR)/ 3ABA /SASHNZ/
JAE faaas diEn goeid/ERAEA AR EAR 3Adl AA Add HRRA A
AL Sd NFA HIGA T3 Bl TSTad SAAG HIHBN TSTARA 31N HEB1-Ji=N
q FHHA-ARN FHERAT UGB WA, DU AR BRI IawEl, & @ bl
RBIEN A TARTIAAE A 8dl, A Aot AR Bt UG IuTE AR, R7b
U1 § cekeb AATSAL (90 dkep - oNTe B0 2. 9 A, 09%) 3te B1efic et =iett Jd

WA SMeebul fergent quard Arelt.”

9. Now turning to the factual aspects, the perusal of FIR lodged by
Applicant’s father reveals that on 24.11.2012 while he was on duty at
Shahapur, on receipt of information of accident, he went on Nashik-
Mumbai Highway along with his staff and visited the place of accident.
While he was standing at the place of accident, one Tempo No.MH-06-
AC-9499 came in high speed from Nashik side and ramped into
stationery due to break down and dashed the Applicant causing injuries
to his left hand and both knees. He was hospitalized in Sayyed Hospital.
The perusal of Medical Certificate issued by Sayyed Hospital reveals that
the Applicant suffered fracture to wrist where he was treated
conservatively and advised three weeks’ rest. After recovery, he resumed
duty. The Respondents in their Affidavit-in-reply have categorically
stated that after discharge from Sayyed Hospital, the Applicant resumed
duty and worked from February, 2013 to July, 2013. There is no specific
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denial to it. It is thus quite clear that Applicant was completely
recovered from the injuries suffered in the accident and later, he died
due to cancer. He was admitted in Fortis Hospital on 14.08.2013 and
was treated for Metastatic Spine Disease with severe low back pain.
Chemotherapy was done and he was discharged on 09.10.2013. Later
again, he was admitted in Fortis Hospital on 28.10.2013 and died on
23.11.2013. In Medical Certificate, the cause of death is shown Septic
Shock with Advance Metastatic Cholangiocarcinoma [fUcermal &aR gat al
GH-A IATAHE TFRA A d $leabl A A 3en]. [t is thus obvious that the cause of
death was totally different from the injuries suffered in the accident from
which he was recovered. In other words, there is no nexus of proximity
between the accident and cause of death. In such situation, the question
of applicability of G.R. dated 21.09.2017 does not survive which inter-alia
provides for appointment on compassionate ground where a Government
servant dies in Terrorist attack or in a situation where he endangered his
life while discharging duties. Whereas, in the present case, the Applicant
suffered fracture to wrist while he was discharging the duties on
24.11.2012 and after recovery, resumed the service. Unfortunately, he
developed cancer and died on 23.11.2013 after one year from the date of
accident. Suffice to say, this is not a case where G.R. dated 21.09.2017
would be attracted so as to provide appointment on compassionate

ground.

10. In (2010) 11 SCC 661 [State Bank of India & Anr. Vs. Raj

Kumar], the Hon’ble Supreme Court has observed as under :-

“The dependents of employees, who die in harness, do not have any
special claim or right to employment, except by way of the concession that
may be extended by the employer under the rules of by a separate
scheme, to enable the family of the deceased to get over the sudden
financial crisis. The claim for compassionate appointment is, therefore,
traceable only to the scheme framed by the employer for such employment
and there is no right whatsoever outside such scheme.”
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11. It is thus manifest that the Applicant is raking the issue of
appointment on compassionate ground time and again on unsustainable
ground. As stated above, the claim for compassionate appointment has
to be traceable strictly to the scheme framed by the Government for such
employment and there is no right whatsoever outside such scheme. I,

therefore, see no legal infirmity in the impugned order.

12. The totality of aforesaid discussion leads me to conclude that the
challenge to the impugned communication dated 16.09.2019 is devoid of

merit and O.A. deserves to be dismissed. Hence, the order.
ORDER

The Original Application is dismissed with no order as to costs.

Sd/-
(A.P. KURHEKAR)
Member-J

Mumbai

Date : 15.11.2021
Dictation taken by :
S.K. Wamanse.
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