IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL

MUMBAI

ORIGINAL APPLICATION NO.1099 OF 2017

Shri Vinayak Shivaji Patil.
Age : 37 Yrs., Occu.: Farmer,
Residing at Village Kothali, Tal.: karveer,

District : Kolhapur.

Versus

1. The State of Maharashtra.
Through the Secretary,
Home Department, Mantralaya,
Mumbai — 400 032.

2. The District Collector, Kolhapur.
Collector Office, Nagala Park,
Kolhapur.

3. Sub-Divisional Officer.
Karveer Division, Karveer Collector
Office Area, Nagala Park, Kolhapur.

4, Sanjay K. Patil.
Age : 34 Yrs., Occu.: Service,
R/o. Village Kothali, Tal.: Karveer,
District : Kolhapur —416 001.

5. Digambar R. Kadam.
Age : 40 Yrs., Occu.: Police Patil,
A/P. Kothali, Tal.: Karveer,
District : Kolhapur.
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DISTRICT : KOLHAPUR

...Applicant

...Respondents

Mr. N.P. Dalvi with Mr. V.R. Kolekar, Advocate for Applicant.

Mrs. A.B. Kololgi, Presenting Officer for Respondents 1 to 3.
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Mr. K.R. Jagdale, Advocate for Respondent No.4.

None for Respondent No.5 though served.

CORAM : A.P. KURHEKAR, MEMBER-J

DATE : 15.03.2019

JUDGMENT

1. The Applicant sought to challenge the Advertisement dated 13.11.2017 as
well as appointment of Respondent No.5 on the post of Police Patil vide order
dated 01.01.2018 and declaration for his appointment to the post of Police Patil
invoking jurisdiction of this Tribunal under Section 19 of the Administrative

Tribunals Act, 1985.

2. Briefly stated facts giving rise to this application are as under :

The Applicant is resident of Village Kothali, Tal. Karveer, District Kolhapur.
Initially, on 13.11.2015, the Respondent No.3 (S.D.0.) had issued Advertisement
to fill-in the post of Police Patil of Village Kothali, Tal. Karveer, District Kolhapur
from O.B.C. Category. Accordingly, the Applicant as well as Respondent No.4
participated in the process. The Respondent No.4 stood first in the order of
merit, whereas the Applicant was second in the merit list. Accordingly, the
Respondent No.3 appointed Respondent No.4 for the post of Police Patil. The
Applicant contends that the Respondent No.4 was in full time employment with
Toolex Engineering Private Limited, Kolhapur but suppressed this fact while
applying for the post of Police Patil. Therefore, the Applicant made complaints to
Respondent No.2 as well as Respondent No.3 and enquiry was conducted in that
behalf.  Realizing the consequences of furnishing false information, the

Respondent No.4 tendered resignation on 25.07.2016. The Applicant contends
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that, in view of resignation of Respondent No.4, he being second in the list,
entitled to be appointed to the post of Police Patil. However, the Respondent
No.3 issued fresh Advertisement on 13.11.2017 reserving the post of Police Patil
of Village Kothali for VJ(A)/NT(B). Whereas, as per earlier Advertisement dated
23.11.2015, it was reserved for O.B.C. The Applicant has, therefore, approached
this Tribunal to set aside the Advertisement dated 13.11.2017 and prayed for
direction to appoint him to the post of Police Patil in view of resignation tendered

by Respondent No.4.

During the pendency of the application, the Respondent No.3 in pursuance
of Advertisement dated 13.11.2017 completed process to fill-in the post of Police
Patil and appointed Respondent No.5 to the post of Police Patil of Village Kothali.
In view of this subsequent development, the Applicant amended the application
and also prayed to set aside the order dated 01.01.2018 whereby the

Respondent No.5 came to be appointed to the post of Police Patil.

3. The Respondent No.3 resisted the application by filing Affidavit-in-reply
(Page Nos.65 to 80 of Paper Book) inter-alia denying the entitlement of the
Applicant to the appointment on the post of Police Patil. The factual aspect of
earlier Advertisement dated 23.11.2015, the appointment of Respondent No.4 in
pursuance of the said Advertisement as well as his resignation on 25.07.2016 is
not disputed. As regard the claim of the Applicant, the Respondent No.3
contends that in view of resignation tendered by Respondent No.4 on
25.07.2016, fresh Advertisement was required to be issued to fill-in the vacancy
and there is no provision to appoint a candidate who stood second in the list.
The process undertaken in pursuance of Advertisement dated 23.11.2015 had
come to an end, and therefore, the Applicant’s claim for the appointment being
second in the list is not maintainable. Consequently, the Respondent No.3 issued
fresh Advertisement on 13.11.2017 and considering the population of Village,

reserved the post of Police Patil for VJ(A)/NT(B) category. Accordingly, the
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process was completed and Respondent No.5 was appointed to the post of Police
Patil. As per G.R. dated 22.08.2014, the select list was to be prepared for one
post and it was valid only for one year, and therefore, the Applicant’s claim is

unsustainable.

4, The Respondent No.4 filed his Affidavit-in-reply (Page No.100 of P.B.) and
denied that he was full time employee, and therefore, not entitled to the
appointment on the post of Police Patil. According to him, he was not full time
employee. However, he was not willing to continue on the said post, and

therefore, tendered resignation.

5. The Respondent No.5 though appeared, did not file any Affidavit-in-reply.
On 25.10.2018, he was present in person and made a statement that he does not
want to file separate reply and adopting the reply filed by Respondent No.3.

Thereafter, he did not appear or participate in the proceedings.

6. Shri N.P. Dalvi, learned Advocate for the Applicant sought to contend that,
admittedly, the Applicant was second in the select list prepared in pursuance of
Advertisement dated 23.11.2015, and therefore, in view of resignation tendered
by Respondent No.4 on 25.07.2016, the Applicant is entitled for the appointment
to the post of Police Patil. He strenuously urged by reserving the post of Police
Patil for VJ(A)/NT(B), the statutory right of the Applicant for appointment to the
post of Police Patil being second in the list has been violated. He further
canvassed that the decision of Respondent No.3 to issue fresh Advertisement on
13.11.2017 without laying any foundation for reserving the post for Reserved
Category is illegal. He has also pointed out that, on 13.12.2017, the Tribunal has
passed order that, appointment if made during the pendency of O.A. shall be
subject to outcome of the proceedings. Therefore, the appointment of
Respondent No.4 to the post of Police Patil during the pendency of this

application by order dated 01.01.1980 is contrary to the principles of law and the
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rights accrued in favour of Applicant cannot be defeated. To drive home point,
he placed reliance on certain decisions rendered by the Tribunal in relation to the

appointment of Police Patil, which will be dealt with little later.

7. Per contra, Smt. A.B. Kololgi , leaned Presenting Officer reiterated the
stand taken in reply and pointed out that in terms of G.R. dated 22.08.2014, the
select list was valid only for one year and on completion of one year it lapses.
Furthermore, there is no provision to appoint second candidate in the
contingency of resignation of first appointed candidate particularly where such
candidate worked for a considerable period of six months and tendered the
resignation. She emphasized that, in such situation, the vacancy needs to be
filled-in by issuing fresh Advertisement in terms of Maharashtra Village Police
Patil (Recruitment, Pay, Allowances and other conditions of Services) Order, 1968
(hereinafter referred to as ‘Police Patil Recruitment Order 1968’ for brevity). She,
therefore, canvassed that the theory of violation of right of the Applicant is
misconceived and challenged to the appointment of Respondent No.5 is devoid

of merit.

8. Shri K.R. Jagdale, learned Advocate for Respondent No.4 submitted that
his client has not suppressed material fact, so as to invite disqualification for the
appointment to the post of Police Patil and fairly stated that having tendered the
resignation on 25.07.2016, he is out of process. He has also pointed out that the
learned Advocate for the Applicant has given up the prayer to investigate the
matter of suppression of material fact by Respondent No.4, and therefore, the
dispute remains only in between the Applicant and Respondent No.5 to be

adjudicated by the Tribunal.

9. It needs to be noted that the appointments to the post of Police Patil are
regulated by ‘Police Patil Recruitment Order 1968" which inter-alia provides for

eligibility, term of office, selection process, etc. At this juncture to appreciate the
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matter in issue, it would be useful to refer relevant provisions of ‘Police Patil
Recruitment Order 1968’ as well as G.R. dated 22.08.2014. Here, we are
concerned with Clause 5 of ‘Police Patil Recruitment Order 1968’, which is as

follows :

“5. Selection of Police-Patils.-(1) Whenever a vacancy occurs in the office of
a Police Patil, the competent authority shall invite applications for the post by
issuing a proclamation in the village by beat of drum stating the date upto which
and the place at which applications will be received. A copy of the proclamation
shall also be affixed on the village Chawdi. On receipt of the applications, the
competent authority shall after making such enquiries as it may deem necessary,
select from amongst the applicants eligible for appointment, a person who in its
opinion is best suited for the appointment.

(2) In making the selection, the competent authority shall take into
consideration whether the applicant is known to the villagers, is acquainted with
all the circumstances of the village, and is possessed of landed property in the
village.”

10. Whereas, the Government of Maharashtra had issued guidelines
pertaining to the appointment of Police Patil by G.R. dated 22.08.2014. Clause

No.4 of G.R. is important, which is as follows :

“Fas Th auiAEt A8 FEA. AGR A AW e, CasId AR BHAG T

USTATS! Ueh 3ATAR AT YANA AAR BI0ATA Ateit.”

11. The crux of the matter is, whether the Applicant had acquired any
indefeasible right of appointment to the post of Police Patil and is entitled to the
appointment in view of vacancy arose because of resignation tendered by

Respondent No.4 and answer is in negative for the reasons to follow.

12. At the very outset, as noted from ‘Police Patil Recruitment Order 1968’,
there is no such provision or Rule to appoint second candidate on the post of
Police Patil where first candidate appointed enjoyed the post and tendered the

resignation after a considerable period. Admittedly, there is no such provision or
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rule. On the contrary, Clause 5 of ‘Police Patil Recruitment Order 1968’
specifically provides how vacancy is required to be filled-in. Admittedly, the
recruitment process undertaken by virtue of first Advertisement dated
23.11.2015 was culminated in the appointment of Respondent No.4 to the post
of Police Patil. The Respondent No.4 was appointed by order dated 29.01.2016
and he worked and enjoyed the post till his resignation on 25.07.2016. This being
the admitted position, the necessary corollary is that the first process initiated by
Advertisement dated 23.11.2015 came to an end in all respect. One can
understand, if in the same process the appointment of the candidate selected to
the post of Police Patil is challenged and his appointment is set aside for one or
the other reasons, in which the appointment of second candidate who stood
second in the select list is made. It cannot forgotten that there is vast and
material difference in the situation where the appointment is set aside by the
Tribunal or Court necessitating the appointment of candidate stood second in the
list and the situation where the process of appointment came to an end by
appointing a person who worked for six months and then tendered resignation.
Suffice to say, once the process came to an end and person appointed to the post
of Police Patil worked for a considerable period and then tendered resignation,
such vacancy needs to be filled-in by issuing fresh Advertisement and there is no
subsisting enforceable right in favour of person who stood second in the list to
seek appointment on the vacancy occurred due to resignation by a person
appointed earlier.  Suffice to say, the submission advanced by the learned

Advocate for the Applicant in this behalf is misconceived.

13. The learned Advocate for the Applicant sought to place reliance on the
decision rendered by this Tribunal in 0.A.N0.324/2017 (Krishna T. Kharat Vs. The
State of Maharashtra) decided on 23.11.2017, 0.A.No.725/2016 (Shyam C.
Kotkar Vs. The State of Maharashtra) decided on 15.01.2018 and
O0.A.N0.542/2016 (Vaishali A. Kathar Vs. The Divisional Commissioner,

Aurangabad) decided on 30.11.2017. | have gone through these Judgments and
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found the decisions rendered are on totally different facts. In 0.A.324/2017, a
person who was selected being first in list did not join, and therefore, a person
who was second was directed to be appointed to the post of Police Patil. In
0.A.725/2016, the dispute was about age of the person who was selected to the
post of Police Patil. He was found above age of 45 years which is more than
prescribed age, and therefore, second person in the list was ordered to be
appointed. Whereas in 0.A.N0.542/2016, a person selected was a member of
Gram Panchayat which was disqualification for the appointment to the post of
Police Patil and in that situation, the second person in the list was ordered to be
appointed. Similar is the situation in the Judgment of Hon’ble High Court in Writ
Petition No.14191/2017 (Gnyaneshwar B. Solunke Vs. Divisional Commissioner,
Aurangabad) decided on 16.07.2018. As such, these decisions are of no

assistance to the Applicant in the present situation.

14. Indeed, the present situation is covered by the decision rendered by this
Tribunal in 0.A.326/2017 (Nilkanth Jadhav Vs. State of Maharashtra) decided
on 22.03.2018. In this matter also, a person appointed to the post of Police Patil
after some period tendered resignation and person who was next to him sought
appointment to the post of Police Patil. The Tribunal held that the vacancy
occurred on account of resignation has to be filled-in by fresh recruitment
process. Similar is the issue in the present case. | see no reason to take different

view.

15. At this juncture, it would be apposite to refer the Judgment of Hon’ble
Supreme Court in (2010) 2 SCC 637 (Rakhi Ray & Ors. Vs. High Court of Delhi &
Ors.) which is aptly applicable to the matter in hand. Para No.24 of Judgment is

as under:

“24. A person whose name appears in the select list does not acquire any
indefeasible right of appointment. Empanelment at the best is a condition of
eligibility for the purpose of appointment and by itself does not amount to
selection or create a vested right to be appointed. The vacancies have to be
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filled up as per the statutory rules and in conformity with the constitutional
mandate. In the instance case, once 13 notified vacancies were filled up, the
selection process came to an end, thus there could be no scope of any further
appointment.”

16.  The necessary corollary of aforesaid discussion is that the Applicant has no
indefeasible right much less enforceable in law, so as to seek appointment to the
post of Police Patil after resignation of Respondent No.4. The vacancy now
required to be filled-in by issuing fresh process in accordance to Rules, which
Respondent No.3 had undertaken and completed by appointing Respondent No.5

to the post of Police Patil.

17.  Shri N.P. Dalvi, learned Advocate for the Applicant lastly made feeble
attempt to assail Notification dated 13.11.2017 on the ground that the
Respondent No.3 has not laid any foundation for converting the post of Police
Patil from the category of O.B.C. to VJ(A)/NT(B). In fact, the burden was upon the
Applicant to make out grounds in his pleading for challenging the conversion of
post from OBC to VJ(A)/NT(B) category. However, no such pleading is
forthcoming to assail the validity of Advertisement on this ground. At the fag
end of argument, he has placed on record a letter dated 29.12.2017 received by
the Applicant by way of information sought under the provisions of Right to
Information Act, 2005. It seems that the Applicant had sought information as to
how the post of Police Patil has been reserved for the post of VJ(A)/NT(B) and
sought information in this behalf from the Office of Public Information Officer,
Office of Sub-Divisional Officer, Karveer, Kolhapur. The information supplied is as

under :

3t FON Belc Allgdtan autdet AT

9) | 9 3NUA BRATAA A AR debict ot Aol el Aten | AldtteRr sttfe=a 2004
Uefaetel & 0/99/099  Jslid  wA  H. | @A BRIAAE 3T
QeIAUEN/ 3001 / agft/ RQRC/R09(9 ALl ulRme ¥ | AUR FAlfgal <0 HeTbRSD
He2 ST DelcAl AR SRR A. 1. bt 3.

TR THEN erd QAATBSIA
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3M@Q FHE 3@ AEeh D!
3MC21 3t A &Tial.

R) f&. 0]/99/20909 s A BB dAl. BHAR A=MA
TetA Uieled SRAIAEI (R3O Yaol {eiiddd ot
A DS ANA 3MWIRA U Sictl  STACERA
ABIATAA 3NB3aR! ceifqun-a1 Afgdl=n 3Eac= A.
t31. st

FESl P.R Ud Ut HSal AL
AT AR Bt 3R,

3) H3E B 2 AMA UBIATA BRI ARl Jetel
A SO FAR 3G 7

TR ABIABA a 099 d
SURTIREAR 3Hletett .

Q) 2. 0]/99/209(9 AsH A HlAB! Al BHIAR A=MA
QeltA T #RAl AP 3Retu Yaot feifdad woenEh
AR BB AN AAER ABATATA BIIOE BSA

Ffgl olleat Bett gl &bt 7

AL HIGAR 3G BERU
e 3a aEt aa weaidt 3ar
20 Afgdl aftepr #LA 3@

L.

8) HRI 6 ¥ d 3TR B A 31elt Algdl Aebloia ol
Jaterd TiRa prva 3elc 3R a@ Abldd Scie
Fufgcdten sEaet=l |31 Axda

3T BIUAEL 3RA A T
HOERU! 3ETHA Ad TG

g) Aol Bl AN e, 09§ ALY AT TeltA
Téld R At gaoige gEa  steteRn
3ATARTE 3T TSl AT AT Algedid Jsttetd et
3! MM, gaoldld rdlal ARl 3R
RUIGAR W aWA HRIGBE GOt DA AAAE SN
JeR @Al R Yast s o o/ frotmgEr
SO 3N &A1 A ot / ferotaedt .21 stewpet

U SHS el UAD QAR
Froteneten st Aa g aa
3(UUTA &A1 AN QAT HUHT
e o ser e Aa
B A AR Allgall A
gRida Aa =A@

18.

Whereas, the learned P.O. has tendered a copy of G.R dated 16" October,

2008 and submitted that it is on the basis of the said G.R, the post of Police Patil

has been reserved for VIJ(A)/NT(B) category.

The said G.R. provides for

reservation for the post of Police Patil on the basis of population falling in

different reserved categories. The last Paragraph of G.R. is material, which is as

follows :

19.

“IRon ug siddien sl stedt, e S, etw AptEst, iaaa st (31), siea=
SRR (F), HeF FAT (), HeTFA SEHE (3) d AR APIHA ot ARIA Fao! A FHGAR U
Frefud e FHad FE T URE FaoNdld Ue IRRIA HRETRIE & ol Aleedsad

CTDBAR Bl AL IMAIA Jald TARA 3R R IMAMURIEA JHATA BB SR FAE & A A

JERIEAA 3G BA 3Melel TIHARTAG! U2 Ut BlgtRid =1 JaoTi=Aet and Sadid. ™

As such, the decision of converting the post of Police Patil for VJ(A)/NT(B)

category seems to have been taken in pursuance of G.R. dated 16" October,

2008. Consequently, the challenge to the Advertisement dated 13.11.2017 fails.
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20. In fact, as discussed above, the Applicant has no indefeasible right much
less legally enforceable right so as to seek appointment to the post of Police Patil
in the present context, and therefore, he has no locus to challenge the
Advertisement dated 13.11.2017. Even assuming that he has locus in view of
Rule No.5 of ‘Police Patil Recruitment Order 1968’ the vacancy was required to
be filled-in by fresh Advertisement, the process of which has been completed and
culminated in the appointment of Respondent No.5. As such, no exception can
be taken to the decision of Respondent No.3 and appointment of Respondent

No.5.

21. The upshot of aforesaid discussion leads me to conclude that the O.A. is

devoid of merit and deserves to be dismissed. Hence, the following order.

ORDER

The Original Application is dismissed with no order as to costs.

Sd/-

(A.P. KURHEKAR)
Member-J

Mumbai

Date : 15.03.2019
Dictation taken by :
S.K. Wamanse.
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