IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL

MUMBAI

ORIGINAL APPLICATION NO.1085 OF 2017

Shri Dattatraya Tukaram Nawle.
Age : 31 Yrs., Occu. : Agriculture,
R/o : At Nagorli, Tal. Madha,

District : Solapur.

Versus

1. The State of Maharashtra.
Through Secretary,
Revenue Department, Mantralaya,
Mumbai - 400 032.

2. The Secretary.
Home Department, Mantralaya,
Mumbai - 400 032.

3. The District Collector, Solapur.

4. The Sub-Divisional Officer.
Madha Division, Kurduwadi,

Tal.: Madha, District : Solapur.

5. Shri Sunilkumar N. More.
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)

At Nagoli, Post Adegaon, Tal. Madha,)

District : Kolhapur.

)

DISTRICT : SOLAPUR

...Applicant

...Respondents

Mr. A.V. Bandiwadekar, Advocate for Applicant.

Mrs. A.B. Kololgi, Presenting Officer for Respondents 1 to 4.

Respondent No.5 though served did not appear.

CORAM : SHRI A.P. KURHEKAR, MEMBER-J

DATE ¢ 15.12.2020
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JUDGMENT

1. The Applicant has challenged the proclamation dated 03.11.2017
and 08.11.2017 issued by Respondent No.4 to fill-in the post of Police
Patil and also challenged the order dated 05.07.2018 whereby
Respondent No.5 was appointed as Police Patil of Village Nagorli, Tal.
Madha, District Solapur invoking jurisdiction of this Tribunal under

Section 19 of the Administrative Tribunals Act, 1985.

2. Shortly stated facts giving rise to this application are as under:-

The Applicant is resident of Village Nagorli and belongs to Open
category. The Respondent No.4 had issued Advertisement dated
03.11.2017 to fill-in 136 posts of Police Patil as per reservation policy
adopted by Government in terms of G.R. dated 16.02.2008. As per the
said Advertisement, 25 posts were reserved for Scheduled Caste category.
The Respondent No.4 accordingly issued Advertisement/Jahirnama on
08.11.2017 to fill-in the vacant post of Police Patil and invited the
applications from eligible candidates. The Applicant contends that total
vacancies for the post of Police Patil were 227 but Respondent No.4
advertised only 136 posts which according to him is in contravention of
G.R. dated 16.10.2008. He contends that while applying reservation
policy, it should have been applied to all 227 posts in one go in terms of
G.R. date 16.10.2008 and having not done so, the calculation of number
of vacancies vis-a-vis reservation are incorrect. As such, the number of
posts of Police Patil restricted to 25 posts from Scheduled Caste category
as determined by Respondent No.4 is contrary to law. The Applicant
raised objection on 15.11.2017 that the reservation of Police Patil of
Village Nagorli from SC category is illegal, but he same was not

responded.

3. The Respondent No.4 accordingly proceeded with the process to
fill-in the post of Police Patil of Village Nagorli wherein Respondent No.5
was appointed as Police Patil by order dated 05.07.2018. The Applicant
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further contends that the population of Village Nagorli if considered
caste-wise, the population of Open category is more than Scheduled
Caste category, and therefore, the act of Respondent No.4 declaring
Village Nagorli reserved from Scheduled Caste category is illegal. The
Applicant, therefore, sought to challenge the Advertisement and
Notification dated 03.11.2017 and 08.11.2017 and also challenged the
appointment of Respondent No.5 to the post of Police Patil of Village
Nagorli.

4. The Respondent No.4 — S.D.O, Madha resisted the O.A. by filing
Affidavit-in-reply on behalf of Respondent No.4 inter-alia denying that
there is any illegality of reservation of Village Nagorli from S.C. category.
The Respondent contends that the reservation was decided in terms of
G.R. dated 16.10.2008 vis-a-vis Bindunamavali. In this behalf, the
Respondent further contends that in terms of G.R. dated 24.01.1992, the
post of Police Patil which was already filled-in and in existence were
excluded and for remaining 136 posts, the elections were held in the
manner prescribed by G.R. dated 16.10.2008. The total population of
Village Nagorli is 1608 out of which population of SC category was 366
(in terms of percentage 22.76) and accordingly, the post of Police Patil of
Village Nagorli was reserved for Scheduled Caste candidate in terms of
roster and G.R. dated 14.10.2008. The Respondents thus denied that
there is any illegality in reservation of Village Nagorli for SC category as

well as in the appointment of Respondent No.5 as Police Patil.

5. The Respondent No.5 though served did not appear.

0. Heard Shri A.V. Bandiwadekar, learned Advocate for the Applicant
and Smt. A.B. Kololgi, learned Presenting Officer for Respondents 1 to 4.

7. In view of submissions advanced at the Bar, the question posed for

consideration is whether the reservation of post of Police Patil of Village



4 0.A.1085/2017

Nagorli for SC category and the appointment of Respondent No.5 to the

post of Police Patil as SC candidate suffers from any illegality.

8. At the very outset, it would be useful to see the contents of G.R.
dated 16.10.2008 which inter-alia laid down the procedure for

determining reservation caste-wise, which is as follows :-

“orat oot : WEli uetadiet SR UIEEAd Ay A 3eel SR HHe @ Al 3w R
g et Re afuem %. 4175/2007 axa 4202/2007 = Taiw 4.0§.2000 st
fEcten e AR aset ife wifest ugiadla 3uRato eizo Arcltctuamt igla wond Ad 3N :

31) QA U g UG Uehl A Uhd 3RAd. e Al UG RIURAG! Ul AZJel
3ufastEEl U 9c AFASTAIA Atal d@ R0 SATIT=1 Tistene] &1 3ufdeioldlet el
Ut A1 Haolidiel ue Erid =idid.

@) UR% IUEHETAA UeiEl dA3 arE 93a 3Egfad sal, segfd see, st
(31), Headl AT (F) HeadT AT (B), HedA STAE (3), ALy, a s
ACA @ AW A JREAE AR G [ simen .

Rfft-2009/9¢R0/am. §8/009/96-a, fedtic R.09.2098 FAR &g
o™ Y cerd 3Re10 SauAd AW.

®) 3Rf2a A 3ErRRid yaotdict U sidis Afgaiad! JAiar 30 b ue ARRRA Savd
BICIGH

3) BMRRIMATS! AHT UL fqaon= etice 9¢.90.9%R(9 =1 enet ervtatiaadt W

Aa srelta 900 fofg AEEch R endt. a3t APIA TaiAE! 3R Haen ug &
FAAIAT et S

RN u: Sfadien Efa stal, EARa s fadw Apest, Gaaa suet (31),
HCFA S () HETA STHAT (), HTEA ST (3) T FAR AWTA Yot A HHGFAR U ftfdaa
FHA A BAN d YA FaolAA Ue RRIA FHoAE @ gaoidt AleHizad cadart gt

ST INATA FATA SRA 3R = IMANURIA FHATA BB SRR HHAWEE A Fadlicitet ond sadid.”

9. Thus, as per this G.R, the reservation was to be restricted upto
52% and in terms of Clause ‘d’ of G.R. while deciding number of posts of
reserved category, it should be done in descending mode starting from
Scheduled Caste category upto OBC category. Another important aspect
is that while deciding the reservation, the posts should be reserved for

the category of which population is more.
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the

Respondent No.4 determined 25 Villages reserving the post of Police Patil

of the said Villages from SC category having considered the population of

Scheduled Caste category in these Villages in descending manner.

On

Page No0.20 of the O.A, there is a Chart showing the position, which is as

under :-
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11. Shri A.V. Bandiwadekar, learned Advocate for the Applicant made

two-fold submission.

(i) As per information received under RTI Act, the population of
Open category of Village Nagorli is 1043. Whereas, the population
of SC category is 366 only (Page No.89 of P.B.). This being the
position, the Village Nagorli should not have been reserved for SC

and it should have been left for Open category.

(ii))  The total sanctioned posts of Police Patil were 227 but while
deciding number of posts to be filled-in, some posts were excluded
on the ground that those are already occupied by temporary Police
Patils and it changed entire equations. According to him, had the

position of 227 posts were considered to fill-in in one go, then the
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number of posts for each category would have been different from

those determined by Respondent No.4.

12. In this behalf, the learned Advocate for the Applicant referred to
Chart which is at Page No.52 of P.B, which is as under :-

“9)  UGH @ : Uitk wdt TR0l HSR UG : R0

R YA : ABAAT 900 THD TITDAR AR ABAAAC! 3Ueteel Ta : 209
FRBAAR DIEATAIA U9 TS 3TR&IY JHTUHW)

featies 30/19/209% 3R TNTART

quelicd [ 3En | 3@ | fosudt | oea | oSi® | oS | feew | gEm | Jen | ol

3% | W% | 3% 28% | 3.8% | 2% 2% 9R% | 8<% | 900%

@B | *R 9g, o & ¢ Q g 93 908 | 22
e

BRRATR | o 9 9 It o o < 33 82
Rea ue 29 9%, & g 9 Q 8 39 & 998

Qe Tt T FReAA A AGOMAL FHSR Ut R 3RIA AHER 36 R, 31 98, fasn v, =@
&, HSWD ¢, ¥STE ¥, AW 8, TH@ 83, JE 90K 3R 3120 STA. &t 30/19/20948 3=BR 3©0
R, fasu 9, 5@ 9, a5t 9, 3F@ ¢, FYEN 33 3eht U BERA I[A & W, 3 96, SN §,
U Q, H® 9, HSE 8, f[aAW 8, @ 39, Jfeu g 3wt Raa w2 suga. kg ®. R kai®
30/&/20948 G &g Hett 3R,

The perusal of above Chart reveals that the total posts were 227 and out
of it, 52 were already occupied, and therefore, excluded. Furthermore,
material to note that there is bifurcation of these 52 posts as per

reservation policy.

13. Whereas, the learned P.O. in reference to pleas raised in reply
submits that the posts which were already occupied were excluded and
in so far as SC category is concerned, out of 29 posts for SC, 44 were
excluded being occupied, and therefore, 25 Villages were identified for SC
category in terms of population in descending manner in terms of G.R.
dated 16.10.2008. While doing so, Village Nagorli comes at Serial No.10
in descending manner and the population of SC in percentagewise found

highest in the Village, it was reserved for SC category.
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14. True, in so far as Village Nagorli is concerned, the population of
Open category was 1043. Whereas, the population of SC was 366.
However, what is important to note that in terms of G.R. dated
16.10.2008, the reservation was to apply for reserved category starting
from Scheduled Caste upto OBC first and there is no such concept for
reservation for Open category. What was required to be done to decide
number of posts for reserved category in terms of population of reserved
category from the said Village in descending manner. As 25 posts were
reserved for SC category, the Village Nagorli was reserved for SC category
in view of population of 366 belonging to the SC category which was
highest amongst the categories of reservation. This being the position,
even if the population of Open category was 1043, it is in consequential
as reservation was restricted to only reserve categories and it has nothing
to do with the population of Open category. Suffice to say, the
submission advanced by the learned Advocate for the Applicant that
Village Narogli should have been left for Open candidates is misconceived
and total unsustainable, as it would have been in breach of G.R. dated

16.10.2008.

15. In so far as the submission advanced by the learned Advocate for
the Applicant about not considering the position of entire 227 posts of
Police Patil and its consequences/implications are concerned, it cannot
be looked into in this O.A. for the simple reason that it is restricted to
appointment of Police Patil of Village Nagorli only. The Applicant’s claim
is restricted to Village Nagorli. If he wants to assail the determination of
entire number of posts determined from all the reserved categories and to
challenge the same, then the persons who were appointed on the post of
Police Patil from remaining Villages from all categories being likely to be
effected ought to have been joined in the O.A. In their absence, the

submission that the entire determination is wrong cannot be looked into.
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16. Even he has not joined Police Patil of remaining 24 Villages who
have been appointed from SC category in terms of Advertisement dated
03.11.2017 and 08.11.2017. The challenge being to the Advertisement
and Notification dated 03.11.2017 and 08.11.2017, the other candidates
appointed as Police Patil at least from remaining 24 Villages from SC

category were necessary parties, but they have not been joined.

17. The submission was advanced by the learned Advocate for the
Applicant that 4 posts excluded while determining number of posts of
Scheduled Caste candidates is not explained by the Respondents, and
therefore, restricting election for 25 posts only is illegal. According to
him, if at least these 4 excluded posts were considered, then it would

have changed the entire equations and calculations.

18. In this behalf, the perusal of record reveals that though total posts
were 227, out of it 13% were reserved for SC category which comes to 29
and 4 posts were excluded having temporarily occupied, and therefore,
elections were held for remaining 25% posts from reserved category, as
seen from Page No.20 of P.B. 3 posts were temporary and 1 post was
already occupied. In the first place, if the exclusion of 4 posts was
incorrect, then it was for the Applicant to bring on record material to that
effect as to how the exclusion of all those 4 posts are illegal. According to
the learned Advocate for the Applicant, those posts were occupied by
temporary Police Patils, who were not entitled for continuation. Here
again, the Applicant has not joined those 4 Police Patils who were
excluded from consideration. In their absence, it is not possible to make

any comment in this behalf, as they are likely to be affected persons.

19. Shri A.V. Bandiwadekar, learned Advocate for the Applicant sought
to refer the decision rendered by this Tribunal in 0.A.No.340/2018
(Rajshekhar M. Shivsharan & Ors. Vs. State of Maharashtra & Ors.)
decided on 14.06.2019. In that case, the Police Patils, who were
appointed temporarily had challenged the Advertisement dated
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13.03.2018 and 14.03.2018 issued by SDO to fill-in regular posts. In
that O.A, the Applicants contended that they were entitled for regular
appointment in terms of G.R. dated 28.06.2011. However, the Tribunal
noticed that as per Clause 4 of G.R. dated 28.06.2011, there must be 13
orders of temporary appointment for total period of more than two years
to be eligible for regular appointment. The Tribunal recorded the finding
that though the Applicants therein worked on the post of Police Patil for
longer period, the orders of temporary appointment of Police Patil were
less than 13 and consequently, they were not eligible for regular
appointment. Accordingly, the O.A. was dismissed. This decision was
referred by the learned P.O. to advance submission that the post of Police
Patil excluded by SDO in the present case were in fact temporary post
and those should not have been excluded while deciding number of posts
reserved for SC category. In so far as reliance on 0.A.340/2018 is
concerned, it was decided on 14.06.2019. Whereas, the Advertisement in
issue in the present O.A. is on 08.11.2017. As such, one needs to
restrict the position as of 08.11.2017. Therefore, the decision in
0.A.340/2018 is of no assistance in the present context. While
determining number of Villages for SC category as on 08.11.2017, the
SDO considered the then existing situation and excluded the posts
already occupied either by regular appointment or temporary

appointment in terms of Government policy.

20. Thus, the Respondents have made it clear that though total posts
were 227, only 136 posts were to be only filled-in being vacant as
remaining were already occupied and excluded. Out of 227 in terms of
13% reservation for SC, 29 posts were to be filled-in and out of it, 4 posts
were already occupied. Therefore, 25 posts were reserved for SC and
accordingly, 25 Villages were determined out of which Nagorli was
amongst them in terms of population of Scheduled Caste category in

Village.
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21. As stated above, the entire thrust of the submission advanced by
the learned Advocate for the Applicant was that the SDO ought to have
considered totally 227 posts for holding elections and the Villages ought
to have been reserved for reservation policy out of total 227 posts and
had it done so, there would have been change in equation as number of
Villages for SC category would have different. However, it is only
assumption and surmises. The Applicant failed to establish that if 227
posts were considered for holding election afresh, the situation would
have been certainly different and the Village Nagorli would not have
fallen in the category of SC. Apart, he has not joined other persons
already appointed on the post of Police Patil in view of calculation done
by SDO, who were necessary parties in the event of challenge to their
election on the basis of alleged wrong calculation. Suffice to say, the
Applicant has failed to establish that the reservation of Village Nagorli for
SC category was contrary to law and factual position. Consequently, the
challenge to the election of Respondent No.4 is devoid of merit. Hence,

O.A. deserved to be dismissed.

ORDER

The Original Application stands dismissed with no order as to

costs.
Sd/-
(A.P. KURHEKAR)
Member-J
Mumbai

Date : 15.12.2020
Dictation taken by :
S.K. Wamanse.
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