IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.103 OF 2019

DISTRICT : NASHIK

Shri Baldeosing L. Patil. )
Age : 68 Yrs., Retired from the post of )
Refrigeration Operator from the office of )
Dairy Manager, Government Milk Scheme, )
Nashik. )...Applicant
Versus
1. The Regional Dairy Development )
Officer, having office at Trymbak Road, )
Nashik. )
2. The State of Maharashtra. )
Through Principal Secretary, )
Dairy Development Department )
Animal Husbandry, Dairy Development )
& Fisheries Department, Mantralaya, )
Mumbai — 400 032. )...Respondents

Mr. A.V. Bandiwadekar, Advocate for Applicant.

Mrs. A.B. Kololgi, Presenting Officer for Respondents.

CORAM : A.P. KURHEKAR, MEMBER-J
DATE : 20.06.2019
JUDGMENT
1. In the present Original Application, the challenge is to the impugned order

dated 27.04.2018 whereby the benefit of 2" Time Bound Promotion (TBP) was
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rejected on the ground that the Applicant did not work on the next promotional

post nor qualified for the said post for which the benefit was claimed.
2. Shortly stated facts giving rise to this application are as under :-

The Applicant joined as Mazdoor with Dairy Manager, Government Milk
Scheme, Nashik on 01.11.1872. The benefit of 1°* TBP in terms of G.R. dated
08.06.1995 was granted to the Applicant for the promotional post of Refrigerator
Operator w.e.f.01.10.1994 in the pay scale of Rs.1200-1800 and enjoyed the said
benefit till retirement on 31°* October, 2008. However, after retirement, the
benefit of 1 TBP was cancelled by the Department by order dated 17" October,
2011 on the ground that he was not entitled to the said benefit. The Applicant
has challenged the order dated 17.11.2011 by filing 0.A.N0.102/2014 which
came to be allowed by this Tribunal on 12.01.2015. No appeal was preferred
against the said order and it attained finality. The Respondents implemented the
said order belatedly on 27" September, 2016. Simultaneously, the Dairy
Manager, Government Milk Scheme, Nashik by his letter dated 15t October,
2016 had forwarded the proposal to Respondent No.1 soliciting direction for
grant of benefit of 2" TBP to the Applicant, as he had completed 24 years’
service on 30.09.2006. However, the Respondent No.1 by impugned order dated
27.04.2018 rejected the proposal stating that the Applicant has not practically
worked on the next promotional post of Refrigerator Operator and worked on
the post of Mazdoor only for 24 years. He was further informed that he did not
possess prescribed qualification for the promotional post of Junior Engineer
(Refrigeration). The Applicant contends that the benefit of 2" TBP was granted

to his colleagues, but he is subjected to discrimination.

3. The Respondents resisted the application by filing the Affidavit-in-reply
(Page Nos.57 to 68 of P.B.) inter-alia denying the entitlement of the Applicant to

the relief claimed. It is not in dispute that earlier the benefit of 1°* TBP was
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granted to the Applicant for the promotional post of Refrigeration Operator
which was withdrawn, but later in view of Judgment in 0.A.102/2014, it was
restored. The Respondents sought to justify the impugned order contending that
the Applicant worked on the post of Mazdoor, though for 24 years, but he did not
possess prescribed qualification for the next promotional post Chargeman
(Refrigeration)/Junior Engineer) as per Recruitment Rules of 21* August, 1958,
and therefore, not entitled to the benefit of 2" TBP. The Respondents denied
that the Applicant has been subjected to discrimination. With these pleadings,

the Respondents prayed to dismiss the O.A.

4. Heard Shri A.V. Bandiwadekar, learned Advocate for the Applicant and

Smt. A.B. Kololgi, learned Presenting Officer for the Respondents.

5. The issue posed for consideration in the O.A. is whether the Applicant is
entitled for the benefit of 2" TBP in terms of G.R. dated 01.04.2010 having

completed 24 years continuous service.

6. Undisputedly, the Applicant was appointed as Mazdoor (Class-1V) on
01.11.1972 and the benefit of 1* TBP to the promotional post of Refrigerator
Operator was granted to him w.e.f.01.10.1994 by order dated 23.02.2004 which
he enjoyed till retirement. However, later it was withdrawn and again restored in
view of decision rendered by this Tribunal in 0.A.102/2014 decided on
12.01.2015. As such, there is no denying that the Applicant was appointed on the
post of Mazdoor and retired on the same post. For Mazdoor first promotional
post was Refrigerator Operator and thereafter next promotional post was
Chargeman (Refrigeration)/Junior Engineer (Refrigeration). The Applicant was
granted the benefit of 1 TBP for the next promotional post of Refrigerator
Operator having completed 12 years’ service on the post of Mazdoor without
getting functional promotion to the post of Refrigerator Operator. Now, the

material question is whether he was eligible for the benefit of 2" TBP for the
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next promotional post of Chargeman (Refrigeration)/Junior Engineer
(Refrigeration) because of non-getting functional promotion to the said post even
after completing 12 years on 01.10.2006 from the date of grant of benefit of 1%
TBP. As stated above, the benefit of 1 TBP was granted to the Applicant
w.e.f.01.10.1994, and therefore, he claims to be eligible and entitled to the

benefit of 2" TBP w.e.f.01.10.2006.

7. Here, it would be useful to reproduce the relevant portion of the

impugned order dated 27.04.2018, which is as follows :
ng%,

. <. vet. uiela,
AR (Ratg@),
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fa : 3=t SreEs wEieEedt /3nearita Ukt JSTEl FHR BRI

IR fquead nuniA doiauaid Ad @i, U0 GoELlesl SR A UGER HRRA Fid.
ufraat feona 92 ad Adr Yot BeAEER MIA Al AFRIE YAHB ARG Hag A2
JRAGAR Ui AFaetes dqaLolt U 92000.9C00(JHRIA AFALT FUA §R00-2000 AT
U R¥00) 312l HIEEE Ualeetcll HoJR BHRUATA el 3.

UiRraet J5Aetes Al USRI Jolel Ualesiclial Us hiefts JRRIAl (UiRiae) 8 3RIs Jed Uer
Aawaer T &. 29.¢.9%48¢ FAR Jchewam afza Hetat 3uz.

Designation Scale of Pay Rs. Recruitment Rules
Qualification Mode of Recruitment
prescribed proposed
Chargemen 220-15400 Diploma in refrigeration | Appointment shall be
(Refrigeration)/Jr. of a recognized | made by
Engineer institution or | 1. Promotion from

matriculate with 6 yrs. | lower cadre in the
Experience in an Ice | refrigeration section
Factory or Air- | possessing the
conditioning plant. minimum prescribed
qualification OR

2. By selection. The
age of a candidate
should not be more
than 30 years. The
appointment shall be
on probation for 6
months.
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IWRFd Aqudel FEAEgAR snuniA whre stiEd (widtae) uer gR-T sEas
Uelestcll 3ol Ugleslall ST SEATH ANAYA AAWALN {SITH &R0l B0 AL 3B, BT
SHIA TR A AR UGttt JTNMACS! AW TR AF@AED Al UGTAR Teigl BIA B0
3@ 3RE MUY oINS AR (st

¥) A UGIER A Y a¥ AAT got dbetett 3. AAd Bt BRI terRId 3@ 3Rictet 3Bl
FEUG! UGTAEH! A 1 USRI Hetost 3RACTell 3TEHa &R0 Htd B,

IWEd TEta FER St 30 a0t @ TSR BHRRA AR Y aWidl g B
UEIGETelt shtetss SHIAA 21 USTER SET AR HAA FHACE NATH HoR HIA Ad A

8. Thus, for the post of Chargeman (Refrigeration)/Junior Engineer
(Refrigeration) as per Recruitment Rules, the candidate must have Diploma in
Refrigeration of recognized institution or matriculate with six years’ experience in
an lIce Factory or Air-conditioning Plant. The mode of recruitment is by
promotion from lower cadre in the Refrigeration Section possessing the minimum

prescribed qualification or by selection.

9. In so far as the qualification of the Applicant is concerned, he seems to
have Diploma from Kohinoor Technical Institute in refrigeration as seen from
photo-state copy but has not produced any other material to show that the
institute from which he had obtained diploma is a recognized institution, as
required in Rules referred to above. In Certificate also there is nothing to show
that it is recognized institution. Therefore, the Diploma Certificate from Kohinoor

Technical Institute cannot be considered.

10. True, one of the reason given in the impugned order is that the Applicant
has not in reality worked on the post of Refrigeration Operator for refusal to
deny the benefit of 2" TBP. In so far as this reason of non-working on the
promotional post for which relief is sought is concerned, the said ground is
illogical and irrational, as there could be no occasion for the employee to actually
work on the promotional post and that is why, the scheme of benefit of TBP is
introduced. The object of scheme is to give non-functional promotion by giving

salary of the said promotional post subject to fulfillment of the educational
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qualification, as required for the said promotional post. As such, the Applicant
must fulfill the eligibility criteria or must be qualified for the promotional post of

Junior Engineer (Refrigeration).

11. Now, the question comes whether the Applicant fulfilled alternate
qualification for the post of Junior Engineer (Refrigeration). As per Recruitment
Rules dated 21.08.1958 as reproduced above for the post of Junior Engineer
(Refrigeration), the candidate must have Diploma in Refrigeration of recognized
Institution or Matriculate with six years’ experience in an Ice Factory or Air-
Conditioning Plant. The Applicant does not possess Diploma in Refrigeration of
recognized Institution. In so far as alternate qualification Matriculate with six
years’ experience in an lIce Factory or Air-Conditioning Plant is concerned, the
Applicant is admittedly Matriculate. However, the question comes where he
possess six years’ experience in an Ice Factory or Air-Conditioning Plant. The
Applicant is admittedly working on the post of Mazdoor. The benefit of 2" TBP
was refused by the Respondents on the ground that the Applicant does not fulfill
eligibility criteria for the post of Junior Engineer (Refrigeration) which is the next

promotional post available, which the Applicant is claiming benefit of 2" TBP.

12. Here, it would be apposite to refer the eligibility criteria for the
entitlement to the benefit of 2" TBP in terms of G.R. dated 1°* April, 2010, which

is as follows :-

“(3) e gA-T HRAE! TEA 3 a 2kt :

9. ufgcll T AAAEN T RAGR T3 TaIeelclt [HeBeN HHal-AA AN e FoRR HaEN al
ufgen cmATE Kaie 20 JA 009, 2 MRS a AniEe dBaH FelfRa @
IR FUL RSB ML RIS S FSR B @l FgUeid, ST UG AT
HSR TR AUR 313, A1 TSR Y31 Ualestclt Hasvarie fafgd dateen 3t a ercitel ggiat @
3@ B,

. ufgcn cnsidotd USlEde Sl USTdl ddeRivEsl FHSR R e 3@ & USR Ul
TRl & B BHA- A Tecid, GHRA TG FoR BTG, el ST Ul ddaidat
FHSR A AUR 3N A WREEANA TRleeaiAE fafga datett et 3gaetdt st FRER

Jadr! Ut &R0 a9 B,
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13.  Thus, for the benefit of 2" TBP, the Applicant is required to fulfill eligibility
criteria for the post of Junior Engineer (Refrigeration) subject to required
gradation in Annual Confidential Report. As such, only because the employee is
completed 24 years’ service that itself will not qualify him for the benefit of 2™
TBP. The object of grant of TBP is to give non-functional promotion to the
employees who are stagnated subject to fulfillment of prescribed qualification for
the promotional post. In the present case, the Applicant is claiming non-
functional promotion i.e. 2" TBP benefit for the post of Junior Engineer
(Refrigeration) for which he must have Diploma in recognized Institution or
matriculate with six years’ experience in an Ice Factory or Air-Conditioning Plant.
The Applicant is Matriculate, but admittedly working as Mazdoor and his
experience is of Mazdoor only and not experience relating to the post of Junior
Engineer (Refrigeration) in Ice Factory or Air-Conditioning Plant about
refrigeration work. The working on the post of Mazdoor is totally different from
working in refrigeration relating to the post of Junior Engineer (Refrigeration). As
such, the criteria that the person must have six years’ experience in an lIce
Factory needs to be understood in the sense that such experience must be of
refrigeration work and not of Mazdoor. This being the position, the Applicant
cannot be said to have fulfilled required qualification for promotion to the post of
Junior Engineer (Refrigeration) and consequently, cannot be said entitled to the

benefit of 2" TBP for the promotional post of Junior Engineer (Refrigeration).

14.  Shri A.V. Bandiwadekar, learned Advocate for the Applicant sought to
contend that the similar benefit of 2" TBP was granted to several colleagues of
the Applicant and raised the issue of discrimination. He has produced Office
Order dated 30.08.2011 in respect of said employees and has also produced the
extract of Service Books of those employees, which are at Page Nos.42 to 53 of
P.B. However, the perusal of extract of Service Books clearly indicates that all
those candidates viz. S/Shri D.A. Joshi, R.A. Bhandare, D.B. Nikam, Anil Karad, Anil

Ranarkar, S.G. Ghuge, Mahendra Singh Pardeshi and G.R. Bhandare reveals that
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all these candidates possess Diploma in Refrigeration from L.T.l. Thus, after
Matriculation, they have completed Diploma in Refrigeration from I.T.l, and
therefore, found qualified for the next promotional post of Junior Engineer
(Refrigeration) in terms of Rules dated 21.08.1958 referred to above. Whereas,
in the present case, the Applicant has no such qualification in I.T.l. and Diploma
Certificate produced by him is not of recognized Institution. Therefore, the

ground of discrimination holds no water.

15. In so far as the Judgment delivered by this Tribunal in 0.A.102/2014 is
concerned, in that case, the benefit of 1°* TBP was granted to the Applicant, but
was withdrawn after his retirement and recovery was ordered. It is in that
context, the O.A. was allowed restoring his pay scale and directions were issued
to refund the amount by quashing the order of recovery on the basis of
Judgments of Hon’ble Supreme Court that the excess payment made to the
employee for no fault on his part cannot be recovered. As such, it is in that
context, the recovery order was quashed and the benefit of 1 TBP was
maintained. Whereas, in the present case, the issue relates about the fulfillment
of qualification to the post of Junior Engineer (Refrigeration), so as to claim the
benefit of 2" TBP.  As concluded above, the Applicant found not qualified for
the post of Junior Engineer (Refrigeration). Therefore, the Judgment in
0.A.102/2014 is of little assistance to the Applicant for grant of benefit of 2"
TBP.

16.  For the aforesaid discussion, what emerges that the Applicant is working
as Mazdoor and have no six years’ experience in Ice Factory or Air-Conditioning
Plant relating to Refrigeration work as contemplated in Rules dated 21.08.1958.
This being the factual position, the refusal to the benefit of 2" TBP cannot be
faulted with. The impugned order passed by the Department is in consonance

with Rules dated 21.08.1958.
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17.  The totality of aforesaid discussion leads me to sum-up that the Applicant
is not entitled to the benefit of 2" TBP and O.A. being devoid of merit deserves

to be dismissed. Hence, the following order.

ORDER

The Original Application is dismissed with no order as to costs.

Sd/-

(A.P. KURHEKAR)
Member-J

Mumbai

Date : 20.06.2019
Dictation taken by :
S.K. Wamanse.
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