IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.1012 OF 2017

DISTRICT : NASHIK

Shri Pandharinath V. Metkar.
Age : 62 Yrs., Occu.: Nil, Retired as

Deputy Accountant from the office of

in the campus of District Collector Office,
Dhule and R/o. 9, Maniklal Apartment,
Wadala Pathardi Road, Vinay Nagar,

)
)
)
District Planning Officer, having office )
)
)
)
Nashik. )

...Applicant

Versus

1. The Directorate,
Accounts and Treasuries,
[Through Joint Director (Admn.)],
Having Office at Thakarsi House,
Mumbai Board Trust, 3rd Floor,
Ballard Estate, Mumbai — 1.

~— — — — — —

2. The Treasury Officer.
Nashik, having office in the
compound of District Collector
Office, Nashik.

~— — — —

3. The State of Maharashtra.
Through Principal Secretary,
Finance Department, Mantralaya,

Mumbai - 400 032. ...Respondents

Mr. B.A. Bandiwadekar, Advocate for Applicant.
Mr. A.J. Chougule, Presenting Officer for Respondents.

CORAM : SHRI A.P. KURHEKAR, MEMBER-J

DATE : 05.11.2020
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JUDGMENT

1. The Applicant has challenged the orders dated 21.06.2017 and
11.08.2017 whereby the date of giving benefit of first Time Bound
Promotion (TBP) was postponed resulting into downgrading of pay and

retiral benefits.

2. Shortly stated undisputed facts for the decision of present O.A. are

as under :-

(i) The Applicant was appointed on 29.07.1982 as Clerk
temporarily on permanent substantive post after
interview/selection process.

(i)  After service of one year and four months, he was given
break.

(iii) The Government took policy decision by Ordinance dated
18.06.1983 to regularize the services of the employees temporarily
appointed till 18.06.1983 in Group ‘C’ and in pursuance of it, the
services of the Applicant were regularized by order dated
28.03.1995 w.e.f.29.07.1992 (Page No.28 of Paper Book).

(iv) Later, the Government by order dated 20.08.1997 permitted
the Applicant to appear in Post Recruitment Examination
(Departmental Examination) within four years from the date of
order of regularization of service i.e.28.03.1995 (Page No.32 of
P.B.).

(V) The Applicant has passed Post Recruitment Examination for
the post of Clerk in terms of Post Recruitment (Ministerial)
Examination Rules, 1969 in May, 1997 within time given to him.

(vi)  Thereafter, the benefit of first TBP on completion of 12 years
was given to him w.e.f.17.11.1994 (treating his continuous service
from initial date of appointment 29.07.1982).

(viij The Applicant accordingly availed all service benefits
promoted to the post of Senior Clerk and Deputy Accountant, and
thereafter, retired on 31.05.2013 and pension and retiral benefits
were extended.

(viiij However, the Respondent No.1 — Directorate of Accounts &
Treasuries by order dated 21.06.2017 revised the decision stating
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that as the Applicant had passed Post Departmental Examination
in May, 1997 in terms of G.R. dated 15.10.2009 he will be entitled
for the benefit of first TBP from the date of passing Post
Recruitment Examination (Page No.20 of P.B.)

(ix) Consequently, the Respondent No.2 — Treasury Officer by
order dated 11.08.2017 revised pay scale of the Applicant
postponing his date of benefit of first TBP resulting into down-
grading of pay as well as pension and recovery of Rs.19,762/- was
sought.

(x) Accordingly, the sum of Rs.19,762/- was recovered from the
Applicant.

3. It is on the above background and admitted facts, the Applicant
has challenged impugned orders dated 21.06.2017 as well as 11.08.2017
questioning the postponement of date of benefit of first TBP as well as
action of down-grading pay and pension and also sought refund of

Rs.19,762/-.

4. Shri B.A. Bandiwadekar, learned Advocate for the Applicant
adverting to the aforesaid admitted facts vehemently urged that even if,
initially, the Applicant was appointed temporarily, his service was
regularized with initial date of appointment and not only that, the
Respondent No.2 — Treasury Officer by order dated 20.08.1997 granted
permission to the Applicant to pass Departmental Examination within
four years and he passed in May, 1997. Accordingly, the benefit of first
TBP was extended and availed till retirement. He, therefore, contends
that now the Respondents cannot be allowed to retract and postponed
the date of grant of benefit of first TBP to the detriment of the Applicant
and action of down-grading of pay and pension after retirement is

unsustainable in law.

5. Per contra, Shri A.J. Chougule, learned Presenting Officer submits
that the action taken by the Respondents is in pursuance of G.R. dated
15.10.2009 which inter-alia provides that in case where the employee
failed to clear Post Recruitment Examination within stipulated time and

had completed 12 years’ complete service, he would be entitled for the
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benefit of first TBP after completion of 12 years from the date of passing
of examination.
rendered by this Tribunal in 0.A.1520/2009 (Sudhakar Pagar Vs.
Treasury Officer) decided on 26.09.2016.

He also sought to place reliance on the decision

6. In view of submissions at the Bar, the crux of the matter is
whether the impugned action of postponing the benefit of first TBP
already availed by the Applicant and down-grading pay and pensionary

benefits is sustainable in law.

7. True, in terms of Rule No.4 of Post Recruitment (Ministerial)
Examination Rule, 1969, the Director of Accounts and Treasuries for the
incumbent on the post of Junior Clerk, Clerk-cum-Typist, Typist (herein
under referred as ‘Rules of 1969’), every Junior Clerk-cum-Typist should
pass the examination within four years of his joining the service and
within three chances. A candidate, who fails in all the three chances,

shall be discharged from service.

8. Whereas, considering the difficulties of the employees in passing
Departmental Recruitment Examination within stipulated period and
their loss of seniority, the Government through Finance Department by
G.R. dated 15t October, 20098 clarified its earlier G.R. dated 20.03.1997
and to some extent, the difficulties faced by such employees are taken

care of, which is as under :-

oI fe1ul feetics 20/03 /9% Al
TLNBR| P, R

FEIRIA FqC R

1 AeHia Ao Tl aR. R @) #ed | @ deia g Tolmmdta aRa 2 (@)

TE  BAYAD  3BdAl Gt et
fasiela oien ffza Heda/aeda il
A STAEHB AT JFHEC! 3RAA 3Rl
FHHA-AA A JURA eea Ffdaa
FHHA A oAl JA@A AR
BRI SR BHICTES Ualestal F3gUa arall
dastol fHesd 3R R 3T UE &d

T JE HBAWHAN 3l Tteft fpan
fasiel udei fatza dea/aAeda 3t
A CAHSD SUTSAL IHAEC AT 32N
BHAA-A@ 92 qui= Bietasa A
U211 3cilvl BeaA Al ferafHd AN
92 AV QU SMIER 3RIA 92 auiER
faseia/3Ear wdel Tt e &
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IR 1 BETOR [Geicl ARJIURIE | aRJIURIE, 3Tl UBE o IRAARA
Rl A=t QU AT, R JURA odl JAdiel RIEA
S8l o Bl Blclaes Ugleslall/Adicdold
nealFa WOt  AsEizidvia  atss
adatsivlt Sura A,
9. Thus, as per the revised clarification, in case of loss of seniority by

the employee, if such employee completes 12 years’ of service, and
thereafter, pass Post Recruitment Examination, in that event, he would

be entitled for the benefit of first TBP from the date of passing of

examination, if otherwise eligible in terms of G.R. of TBP dated
08.06.1995.
10. Thereafter again, recently, the Government of Maharashtra had

issued one more G.R. dated 01.02.2020 cancelling G.R. dated

15.10.2009 and issued amended clarification, which is as follows :-

91 ferul, At U2l farsiot
{3311 R0.3.9RR0 HeNe HeN FH(D R AHRA
B

JeIRIA W6l

1 et e Frlawea k. 2 (@) #ed 7ue

BeAWAD 3gar udelt fFar faswim aden
3cUl g0 3@ 3. Al ud_W febdr
el oden ffka dda/aeda il &
FTAHD SAA THAE IRAA 312 HHA-AA
TR R s Ffdad w5 @ Ssedt
JARA AR HECR SR HEAEE Taletal
B Rt AaA fHosd 3R R 3T U
A AT R BeToR Kelel ARHTRA

azt AdEtion Qo A,

31) 3sEar udtel feear fasiwia udten fafza
defid/aedd 3l A TEAEHB  SUtedl
JACE 3R™AA 32T BHAA-AA 92 o=
feraffia Aat Bictaeha Jer uteit 3ol B
e FfRd AR 92 av Qo SneIEaER=En
AT ARBIA
3at

q) 92 aulten rfda Adear, o=/ 3Ba
Tted1 3ccittl SR ARBA

3w (31) AMeH BORAE UBRIA

AU-A1  HAAR/3ER  Jien Al
TEesTcll AlHAA Aeebidlct UBIAAR, =l

(= FeRla Redl JHdid R T&d J

BHIA1) BloTelee Ueleeldl AlsTel3idold/Adidotd
3eatdd Ul Alstesicola allss ddesioh
2T AT,

11. Thus, by G.R. dated 01.02.2020, the stringent conditions existing
earlier were modified in case the employee has lost seniority for non-

passing of post Recruitment Examination. He too, is held entitled for
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the benefit of TBP, if he has passed Post Recruitment Examination in the
meantime and such benefit will be available on completion of 12 years’
service. And in case the employee passes Post Recruitment Examination
after 12 years’ service, then he would be entitled for the benefit of TBP

from the date of passing of examination.

12. Now turning to the facts of the present case, admittedly, the
Applicant was appointed as Clerk on temporary basis on 29.07.1982.
But later, his services were regularized in view of Ordinance dated
18.06.1983. Material to note that during the period of temporary
appointment before regularization, the Applicant was not allowed to
appear in Post Recruitment Examination. There is specific mention
about the same in order dated 20.08.1997, the contents of which are

crucial and the same are as follows :-

s, N.A. Adwr, Biere fedies, BYENR BRI, 1fdle Jidt 3uAeEd Acia el B3 3 A
&3 2R.000.9%¢R AR I Aa PR O el R, BUCRAR HHA-TR AHAYH

ARFURGA ar auitd faa Hehd Agre Bupr T aR-9%(¢) 3 Aat uaehar aRait 3

B0 3raedss 3. 2. Ader A Aal frRfFa @ =isn uamdd Aar ydeiar alkadx
TATAAE! URATE0T oA 3MMelt slgdl. aiftl =i Aar 3wiad Az &. 3 A 3R Fafha
TR Do ABRY, I § ekl 5. 2 AL A DrAWAD AziHA MUBR 3R a TR
30 JAAeleb, AW d BYER, AMdIE AaHE aidie Jid Al &, 9 Al uE e S
HYER 3B, Afdle g M@l Ade:, diere Al A =idt Jar FrRtAa delen =
Ratiepurga Aar ¥. uRzil ar auid diet dAeha 3ol gl wRaEeh od 3ugd. 3wiad Aeld g udtait
3l ot st FrRrEaD) =it aiftie ddstae Azivna Az,

13. Thus, there is no denying that the temporary services of the
Applicant were regularized with retrospective effect from 29.07.1982 and
not only that permission was granted to the Applicant to pass Post
Recruitment Examination within four years from the date of order and
failing which, his increment will be withheld. Thus, it is not the case
that the Applicant appeared in the examination and failed, so as to incur
some disability of losing seniority, etc. He was in temporary
appointment, and therefore, he was not allowed to appear in
examination. As such, he cannot be blamed for this situation. Apart,

when specific permission was granted while regularizing the service to
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allow the Applicant to appear in Post Recruitment Examination within
four years which he did and passed, then the Respondents cannot be
allowed to retract and to withdraw the benefits already availed by the

Applicant on the basis of order dated 20.08.1997.

14. Thus, the Respondents’ stand to postpone the grant of benefit of
TBP from the date of passing Post Recruitment Examination run counter
to order dated 20.08.1997. If the stand adopted by the Respondents is
accepted, it would be amounting to denial of the period of temporary
service for consideration of grant of TBP, which is not permissible in law.
It is no more res-integra in view of series of decisions by this Tribunal
and confirmed by Hon’ble High Court that the temporary service of the

employee needs to be considered for grant of benefit of TBP.

15. Indeed, as learned Advocate for the Applicant has pointed out in
one decision given by this Tribunal in 0.A.1493/2009 (Shantaram
Gaikwad Vs. Treasury Officer) decided on 30.10.2015 along with
other connected O.As reveals that the Tribunal held that the benefit of
TBP/Assured Career Progression Scheme has to be given from the date of
completion of 12 years of service from initial appointment regardless of
the fact as to whether he has cleared departmental examination within

the time and attempt, etc. Para No.15 of Judgment is as under :-

“15. These Original Applications are allowed and the Applicants are
held eligible to be considered for the benefit of Time Bound Promotion /
Assured Career Progression Scheme from the date of completion of 12
years of service from initial appointment, regardless of the fact, as to
whether they cleared the departmental examinations within the time
limit and attempts, etc., but the Respondents shall make sure that the
Applicants are otherwise entitled to the said benefit. The compliance
shall be made in every respect including the payment of arrears and
refund in case of Shri Shakhapal within eight weeks from today. No
order as to costs.”

16. In the present case, the issue is slightly different, as the Applicant

has passed Post Recruitment Examination in 1997 though he was
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initially appointed in 1982. However, as stated above, his initial service
was temporary and it was regularized with retrospective effect and in
addition to it, the permission was specifically granted to pass
departmental examination within four years from 28.03.1995, which the
Applicant complied with. Accordingly, the benefit of first TBP was given
and the Applicant availed the pay scale till his retirement. In this
scenario, the impugned action of postponing the date of benefit of first

TBP and downgrade pay and pension is totally unsustainable in law.

17. Reliance placed by the learned P.O. on the decision rendered by
this Tribunal in 0.A.1520/2009 (cited supra) is totally misplaced. It
was second round of litigation having lost earlier round of litigation in
0.A.155/2004 which was dismissed by the Tribunal. While deciding
second round of litigation i.e. 0.A.No.1520/2009, the Tribunal has
specifically observed that the fate of the Applicant had already sealed in
view of Judgment in O.A.155/2004 which has attained finality, and
therefore, the same grievance cannot be re-agitated again. Therefore,

this decision is of little help to P.O.

18. The totality of aforesaid discussion leads me to conclude that the
impugned action is totally unsustainable and orders in question are
indefensible and liable to be quashed. Hence, I proceed to pass the

following order.

ORDER

(A) The Original Application is allowed.

(B) The impugned orders dated 21.06.2017 and 11.08.2017 are

quashed and set aside.

(C) The Respondents are directed to refund Rs.19,762/- to the
Applicant within four months from today, failing which they
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will be liable to pay interest at the rate of 9% p.a. from the

date of order till actual payment.

(D) No order as to costs.

Sd/-
(A.P. KURHEKAR)
Member-J

Mumbai

Date : 05.11.2020
Dictation taken by :
S.K. Wamanse.
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