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JUDGMENT 
 
 
1. The Applicant has challenged the impugned order dated 

15.05.2018 for recovery of Rs.1,97,949/- paid to him as excess Pay 

and Allowances from his gratuity and other retiral benefits invoking 

jurisdiction of this Tribunal under Section 19 of the Administrative 

Tribunals Act, 1985.    

 

2. Briefly stated facts giving rise to this application are as under:- 

 

 The Applicant stands retired from the post of Deputy 

Commissioner of Police on 31.10.2017.  After his retirement, it was 

noticed that during the period from 01.06.2007 to 31.10.2017, the 

excess payment of Rs.1,97,949/- was made to him, to which he was 

not entitled.  The Applicant himself by his letter dated 08.12.2017 

requested Respondent No.2 – Commissioner, State Intelligence 

Department to release retiral benefits stating that if excess payment is 

found made to him, he undertakes to deposit the same.  Later, the 

Respondent No.2 issued impugned order dated 15.05.2018 issuing 

direction for recovery of excess payment of Rs.1,97,949/- paid to him 

during the period from 01.06.2007 to 31.10.2017 from gratuity or 

other retiral benefits of the Applicant.  The Applicant has challenged 

this communication dated 15.05.2018 contending that the recovery is 

not permissible after retirement in view of the decision of Hon’ble 

Supreme Court in AIR 2015 SC 696 (State of Punjab Vs. Rafiq 

Masih (White Washer)).  He contends that the excess payment was 

made due to mistake on the part of Department and no fraud or 

misrepresentation is attributable to him.  As regard 

letter/undertaking dated 08.12.2017, he submits that it was given 

under compelling circumstances.   It is invalid and the same cannot 

be acted upon.  With this pleading, the Applicant prayed to quash the 

impugned order dated 15.05.2018.    
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3. The Respondents resisted the application by filing Affidavit-in-

reply inter-alia denying that the recovery of Rs.1,97,949/- by 

impugned communication dated 15.05.2018 suffers from any 

illegality.  The Respondents sought to justify the impugned action 

contending that the Applicant is Group ‘A’ Officer and he himself had 

given undertaking by letter dated 08.12.2017 stating that if excess 

payment is found, he will deposit the same.  As such, on verification 

of Service Book, the sum of Rs.1,97,949/- was found paid in excess 

during the period from 01.06.2007 to 31.10.2017 and in view of 

undertaking given by Applicant himself, the recovery is sought from 

his retiral benefits.  With this pleading, the Respondents prayed to 

dismiss the O.A.   

 

4. Shri A.R. Joshi, learned Advocate for the Applicant submits that 

even if the Applicant is Group ‘A’ Officer, the situation is covered by 

the decision of Hon’ble Supreme Court in Rafiq Masih’s case, 

particularly Para 12(ii) of the Judgment, which inter-alia provides that 

the recovery from retired employees or employees who are due to 

retire within one year of order of recovery is not permissible.  As 

regard undertaking dated 08.12.2017, he submits that it was given 

under duress, as the Applicant’s retiral benefits were withheld by the 

authorities, and therefore, in compelling situation, he had submitted 

undertaking.  He, therefore, canvassed that it cannot be acted upon 

particularly in the light of decision of Hon’ble Supreme Court in Rafiq 

Masih’s case.      

 

5. Per contra, Shri A.J. Chougule, learned Presenting Officer 

submits that the Applicant being Group ‘A’ Officer and in view of 

undertaking submitted by him, the decision of Hon’ble Supreme 

Court in Rafiq Masih’s case is not applicable and the situation is 

squarely covered by the subsequent Judgment of Hon’ble Supreme 

Court in Civil Appeal No.3500/2006 (High Court of Punjab and 

Haryana and Ors. Vs. Jagdev Singh) decided on 29.07.2016.   



                                                                                         O.A.1009/2018                            4

6. As such, the issue posed for consideration is whether the action 

of recovery from the Applicant who is Group ‘A’ Officer is permissible 

in view of undertaking submitted by him.  There is no denying that 

the Applicant’s stand retired from the post of Deputy Commissioner of 

Police, which is Group ‘A’ post on 31.10.2017.  It is also not in dispute 

that the recovery sought pertain to the excess payment made to the 

Applicant due to wrong fixation of pay during the period from 

01.06.2007 to 31.10.2017.  Besides, there is no denying that the 

Applicant himself submits undertaking on 08.12.2017 stating that he 

undertakes to deposit the excess payment, if found made while in 

service.       

 

7. The issue of recovery of excess payment made to the employees 

without having any fraud or mistake on their part has been 

considered by Hon’ble Supreme Court in Rafiq Masih’s case and held 

that it would be iniquitous and harsh to recover excess payment after 

a long period.  The Hon’ble Supreme Court held that while it is not 

possible to postulate all situations of hardships where payments have 

mistakenly made to the employee, in following situations, the recovery 

would be impermissible in law (as held in Para No.12 of the 

Judgment), which is as follows :- 

 

“12.   It is not possible to postulate all situations of hardship, which 
would govern employees on the issue of recovery, where payments 
have mistakenly been made by the employer, in excess of their 
entitlement.  Be that as it may, based on the decisions referred to 
herein above, we may, as a ready reference, summarize the following 
few situations, wherein recoveries by the employers, would be 
impermissible in law.  
 
(i) Recovery from employees belong to Class-III and Class-IV 

services (or Group ‘C’ and Group ‘D’ services). 
 

(ii) Recovery from retired employees, or employees who are due to 
retire within one year, of the order of recovery. 

 
(iii) Recovery from employees, when the excess payment has been 

made for a period in excess of five years, before the order of 
recovery is issued.  
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(iv) Recovery in cases where an employee has wrongfully been 
required to discharge duties of a higher post, and has been paid 
accordingly, even though he should have rightfully been required 
to work against an inferior post.   

 
 (v) In any other case, where the court arrives at the conclusion, that 

recovery if made from the employee, would be iniquitous or 
harsh or arbitrary to such an extent, as would far outweigh the 
equitable balance of the employer’s right to recover.”   

  

8. True, as pointed out by the learned Advocate for the Applicant 

that the benefit of decision is also extendable not only to Group ‘C’ 

and Group ‘D’ employees and recovery is impermissible from the 

retired employees or employees who are due to retire within one year 

of the order of recovery irrespective of Group or Cadre of the 

employee, as contemplated in Para 12(ii) of the decision, as 

reproduced above.    

 

9. However, in the present case, admittedly, the Applicant himself 

has given undertaking on 08.12.2017, which is at Page No.17 of O.A.  

Its’ contents are as follows :- 

 

“fo”k; %& vfriznku >kysyh jDdesckcrvfriznku >kysyh jDdesckcrvfriznku >kysyh jDdesckcrvfriznku >kysyh jDdesckcr----    
    

 mijksDr fo”k;kl vuwl#u uez fouarh djrks dh] eh v’kksd egknso Hkjrs lsokfuo`Rr] mi vk;qDr] ;k 
inko#u fn-31@10@2017  jksth jkT; xqIrokrkZ foHkkx] eq[;ky;] eqacbZ ;sFkwu fu;r o;ksekukuwlkj lsokfuo`Rr 
>kyks vkgs-  lcc  Ø-jkxqfo@vkLFkk&1@mi  vk Hkjrs@lq/kkjhr&osfu@2017&5186 fn-14@11@2017  vUo;s 
lq/kkjhr osrufu’phrh dj.;kr vkyh gksrh-  lsokiqLrdkrhy l/;kP;k ¼rQkor >kysY;k @ pqfdP;k½  uksanoysY;k 
osruokf<ps voyksdu dsys vlrk] fn-01@06@2007 iklwu fn-30@10@2017 Ik;Zar osrukph jDde vrhiznku 
>kysyh vkgs- 

 
rlsp vfriznkukph jDde x.kuk dj.;klkBh ek÷;k iwohZP;k dk;kZy;kdMwu vki.k ekfgrh ekxfoyh 

vlY;kus vfriznkukph jDde fuf’pr >kY;kuarj lnj jDde ‘kklu tek dj.;kph eh geh nsr vkgs- 
 

rjh ek÷;k lsokfuo`Rrhps izdj.k ek-egkys[kkiky&1] eaqcbZ ;kauk lknj djkos ts.ksd#u ek>s 
fuo`RrhosruklkBh izrh{kk djkoh ykx.kkj ukgh] gh fouarh-** 

 

10. As such, the Applicant at his own volition voluntarily submitted 

an undertaking though after retirement.  It is on his undertaking, the 

recovery is sought.  Thus, where the Applicant who belongs to Group 

‘A’ cadre undertakes to deposit excess payment found against him 

and thereby acknowledged the right of Government to recover the 
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same, in such situation, he is estopped from turning around and to 

contend contrary to the undertaking given by him.  He is Group ‘A’ 

Officer and consciously submitted an undertaking knowing fully well 

its import as well as effect.  In other words, he acquiesced to the right 

of Respondents to recover the excess payment made to him.     

 

11. The learned P.O. rightly referred to the decision of Hon’ble High 

Court in Jagdev Singh’s case (cited supra) wherein the issue was of 

recovery of excess payment from Group ‘A’ Officer in view of his 

undertaking.  The Hon’ble Supreme Court in Jagdev Singh’s case 

considered its earlier decision in Rafiq Masih’s case and held that in 

view of undertaking given by Group ‘A’ Officer, the action of recovery 

cannot be faulted with and he is bound by the undertaking.  Para 

No.11 of the Judgment is material, which is as follows :- 

 

“11.  The principle enunciated in proposition (ii) above cannot apply to 
a situation such as in the present case.  In the present case, the officer 
to whom the payment was made in the first instance was clearly 
placed on notice that any payment found to have been made in excess 
would be required to be refunded.  The officer furnished an 
undertaking while opting for the revised pay scale.  He is bound by the 
undertaking.” 

 

12. True, in Jagdev Singh’s case, undertaking was given when he 

opted for revised pay scale that he would be liable to refund any 

excess payment made to him, as pointed out by the learned Advocate 

for the Applicant.  Whereas, in the present case, the undertaking in 

question is given by the Applicant on 08.12.2017 i.e. after retirement 

when his pension papers were in process.  I am not in agreement with 

the submission advanced by the learned Advocate for the Applicant 

that there being no undertaking at the initial stage when the excess 

payment was made, the decision in Jagdev Singh’s case is not 

attracted.  In my considered opinion, even if undertaking is given by 

the Applicant at later stage, he is bound by the undertaking.  The 

Applicant consciously submitted an undertaking and there is nothing 

to show that it was submitted in duress or distress or by coercion.  
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The Applicant is senior retired Police Officer of Group ‘A’, who is not 

supposed to submit an undertaking in duress or without knowing its 

contents or its implications.  Thus, where a person gives an 

undertaking knowing fully aware and the same is acted upon by the 

Government, then the Applicant cannot be allowed to resile from the 

undertaking and the principle of estoppel is attracted.      

 

13. This is not a case where it could be said that the recovery of 

sum of Rs.1,97,949/- from Group ‘A’ Officer would be said harsh or 

arbitrary or iniquitous to such an extent as would far outweigh 

equitable balance of Respondents’ right to recover.  Indeed, the very 

foundation of the decision of Hon’ble Supreme Court in Rafiq 

Masih’s case is based on the principle that the recovery of excess 

payment from the employees after a long period from their retiral dues 

would be equitious and inequitable.  Whereas in the present case, the 

Applicant himself consciously furnished an undertaking and 

acquiesced the right of Respondents to recover the amount.  The 

excess payment was made to him mistakenly to which he was not 

entitled and the situation is covered by the subsequent decision of 

Hon’ble Supreme Court in Jagdev Singh’s case.       

 

14. Shri Joshi, learned Advocate for the Applicant referred to the 

decision passed by this Tribunal in O.A.No.1102.2015 (Syed M. 

Hashmi Vs. Govt. of Maharashtra & Ors.) decided on 

14.06.2016, wherein the recovery of amount wrongly paid was 

quashed in the light of decision in Rafiq Masih’s case.  In that case, 

there was no issue of undertaking, and therefore, this Judgment is of 

little assistance to the Applicant.      

 

15. Similar is the situation about the decision in O.A.No.79/2017 

(Babusha G. Tambe Vs. The Special Inspector General of Police) 

decided on 23.03.2018.  In that case also, there was no 

undertaking, and therefore, in view of Judgment in Rafiq Masih’s 



                                                                                         O.A.1009/2018                            8

case, recovery was quashed.  Whereas, the decision in O.A.820/2016 

(Dilip M. Diwane Vs. The Accounts Officer & Ors.) decided on 

13.06.2017 not relate to Group ‘A’ employee and the same is also of 

no assistance to the Applicant.    

 

16. The totality of aforesaid discussion leads me to conclude that in 

view of undertaking submitted by the Applicant, he cannot challenge 

the impugned action of recovery and order dated 15.05.2018 cannot 

be faulted with.  I, therefore, see no merit in the O.A. and it deserves 

to be dismissed.  Hence, the following order.  

 

  O R D E R 

 

 The Original Application is dismissed with no order as to costs.  

             
  

          Sd/- 
       (A.P. KURHEKAR)        

                      Member-J 
                  
     
Mumbai   
Date :  07.10.2019         
Dictation taken by : 
S.K. Wamanse. 
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