IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.1005 OF 2017

DISTRICT : RAIGAD
Sub.:- Appointment

Shri Prashant Bhaskar Dhanawade. )
Age : 33 Yrs, Occu.: Nil, R/o. D/402, )
Ashapura Regency CHS Ltd., Sector-6, )
Plot No.25, Kamothe, Panvel, )

)

District : Raigad. ...Applicant

Versus

1. The Commissioner of Police, Mumbai)
Having Office at Mumbai Police
Commissionerate, L.T. Marg,

L.T. Marg, Opp. Crawford Market,
Fort, Mumbai — 400 001.

~— — — —

2. The State of Maharashtra. )
Through Principal Secretary, )
Home Department, Mantralaya, )

)

Mumbai - 400 032. ...Respondents

Shri A.V. Bandiwadekar, Advocate for Applicant.
Smt. S.P. Manchekar, Presenting Officer for Respondents.

CORAM : A.P. KURHEKAR, MEMBER-J
DEBASHISH CHAKRABARTY, MEMBER-A
DATE : 25.08.2023
PER : A.P. KURHEKAR, MEMBER-J
JUDGMENT
1. The challenge is to the impugned communication dated

02.12.2016 issued by Respondent No.1 - Commissioner of Police,
Mumbai, thereby cancelling the appointment of the Applicant on the post
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of Police Constable on the ground that the reservation for Police Child is
applicable to Group ‘C’ and ‘D’ employees only, but his father who stands
retired as PSI was in Group B’ [Non-Gazetted] cadre, invoking
jurisdiction of this Tribunal under Section 19 of the Administrative

Tribunals Act, 1985.

2. Shortly stated facts giving rise to this O.A. are as under :-

In pursuance of Advertisement dated 03.12.2016 issued by
Respondent No.1 to fill-in 39 posts of Police Constables, the Applicant
participated in the process claiming reservation as a Police Child in
terms of G.R. dated 22.08.2014 and was selected. Admittedly, his father
was PSI who retired on 31.05.2015. The Applicant therefore claimed
reservation as a Police Child in terms of G.R. dated 22.08.2014. The
Respondent No.1 issued letter of selection from reservation of Police
Child dated 20.06.2016. However, later Respondent No.1 by
communication dated 02.12.2016 cancelled his selection on the ground
that his father was in Group ‘B’ [Non-Gazetted] and the reservation of
Police Child is restricted to Group ‘C’ and ‘D’ only. Being aggrieved by it,
the Applicant has filed the present O.A. challenging the legality of
communication dated 02.12.2016.

3. Shri A.V. Bandiwadekar, learned Advocate for the Applicant sought
to assail the legality of communication dated 02.12.2016 inter-alia
contending that Applicant’s father was PSI and being in pay scale of
5500-9000, it falls in Group ‘C’ cadre in terms of G.R. dated 02.07.2002
read with G.R. dated 27.05.2016 both issued by General Administration
Department (GAD). He has further pointed out that in absence of
classification of post PSI as a Group ‘B’ in Recruitment Rules or in the
order of creation of posts, the classification mentioned in G.R. dated
27.05.2016 prevails. In this behalf, he placed reliance on the decisions
of Hon’ble High Court in Writ Petition No.5440/2009 [Dinesh S.
Sonawane Vs. State of Maharashtra] decided on 05.02.2009, Writ
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Petition No.8413/2018 [Director General of Police Vs. Riyaz Rafik
Ahmed Patel] decided on 08.03.2019 and Writ Petition
No.13166/2019 [Ramhari G. Sontakke Vs. State of Maharashtra &
Ors.] decided on 25.10.2021.

4. Per contra, Smt. S.P. Manchekar, learned Chief Presenting Officer
in reference to contention raised in Affidavit-in-reply urged that the post
of PSI falls in Group ‘B’ [Non-Gazetted| cadre. She has further pointed
out that as per G.R. dated 16.02.2016, the reservation for Police Child is
applicable where retired Police Personnel belongs to Group ‘C’ or ‘D’
cadre. She, therefore, submits that the Applicant is not entitled for
reservation as a Police Child and impugned communication rejecting
Applicant’s selection is legal and valid. In this behalf, reference is made
to certain decisions and Office Orders issued by Director General of
Police as well as G.R. dated 30.06.2023 whereby Government gave
approval to the revised staffing pattern for the establishment of
Commissioner of Police, Mumbai in which post of PSI is shown Group ‘B’

cadre.

S. In view of submissions, the issue posed for our consideration is
whether the post of PSI falls in Group ‘C’ so as to claim reservation for

Police Child or it falls in Group ‘B’ [Non-Gazette].

6. At the very outset, it needs to be stated that the classification of
the post needs to be determined on the basis of classification of the post
shown while creating posts by the Government or in reference to
Recruitment Rules. In the present case, admittedly, Recruitment Rules
of 1995 are silent about the classification of post of PSI. That apart,
Respondents has not produced original orders of creation of post of PSI
on the establishment of Commissioner of Police, Mumbai. What is
tendered by the Respondents is G.R. dated 30.06.2023 whereby
Government has given approval to the revised staffing pattern for the

establishment of Commissioner of Police, Mumbai in which post of PSI is
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shown Group B’. How far this G.R. dated 30.06.2023 is of any
assistance to the Respondents will be dealt with a little later. Presently,
suffice to say, no order of Government about original creation of post of
PSI on the establishment of Commissioner of Police, Mumbai is
forthcoming and Recruitment Rules of 1995 are also silent on the part of

classification.

7. To begin with, let us see the G.R. dated 02.07.2002 whereby
Government made classification of the post in terms of pay scale of 5th
Pay Commission superseding erstwhile G.R. dated 19.07.1993. The
contents of G.R. dated 02.07.2002 are as under :-

“3Uar TS AR UrEE AT RN ST JeRA IqANN HoR Do IRACE, IWRATHA
fEai® 9% IR, 9%%3 = A Fvi ifiwala wel, A AR Adclict Ueid JURA IaasoigAR
FANATHT (T qoTepR0T BUAT At 3R,

31.%. et quelict Ueid ool
9. 1 USd ddst febdl Uizl A1zl Ie- 31
A AAR15.99,800/ - Ul B @Y, 3120 12
2. 1 TS dde! [eha Ueiea ddesionel shalet AAET Ie-

5.8,000/ - Ul all a1g!, 3wl ue, sufu
5.99,%00/- Q3T w3 31g, 3120 0

3. 1 USid ddel [ehal Ugie daei 2ot shatet - B
FAE B.8,800/ - Uall Bl &@l, 3l ue
31t 3.Q,000/ - Uall &al 30, 3ieht ue
Q. 1 USid ddet ehal Ugie ddel 2ol satet -3
FAET B.8,800/ - UM Bt =@, 3wl ue

8. Notably, later Government issued G.R. dated 27.05.2016 for
clarification of G.R. dated 02.07.2002, which is as under :-

13

YAdett : -

8 @ AqA RN HFUIE IS e At Uaid el aoftenzor Aeetifte et
e Hvd A R, ARE, AWE uRcdiet usien aolieena SEuta 3.8800-000 A
IqEAMNAA U Te-a ALA A Te-b AL AAA RN AyA FAtor Fnen @, ARy AUA F BRI
WA f§.02.00.200° = ARE FrEndie auidEctEnEd @ ugien @ftsonEEd TEET BRI
oAt [ERieltet El.

et oot -

. R.9.200% =0 aE ORI AUbETEE @ UeiE qollepuEEd Al Qe T Setiet
AT TEENB0T BR0AT A 3B -
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31 et queltet B AcESon & aoitesal
.
9. | S USHa Ade [hat ugie daaiolizll | s ddaisiviel Bl | 5.9880-99800 @ Ie-31
HATA FAAMET 5.99,800/- U B! | AARRT 5.99,800/- | @A Ad=oien
@, e a2 a et 31fdep 3, | el SR Adeifio
st a2 3 elelt ue
2. | S Ueid Ade fhar Ugie ddatiial | o=t ddatetiiel A | 9. 8800-9198-000 e o
HHA AAE 5.9,000/- V2Tl Bt | AAR 5.Q000 A B. | 2. §000-998-CS0-
g, 3Rl ue, 3uflt 5.99,800/- | 998]] A SIFAE 980-90000
Uatl sait 31, 3ot a2 31 3l ug 3. §800-200-90800
9. (928-2R8-99080
3. (9880-RRG-99080
3. | = =R dast fpar uerRn | S daasiviel At | 9. A9g0-8Roo I B
AR BHA AATE B. ¥L0O/- | AAE B. Y800 A B. | 2. 3080-88R0
Uafl Bl @ 3N 5.9000/- Wall | ¢]RR AT ST 3@ | 3. 3200-8R00
B! 3, 3eft ue 3N a2 8. B000-§000
8. ¥800-9%8-9o00
&. 8000-C000
Q. | o e dda febat Ueien Adeigoizt | S ddeigioit A | 9. R€E80-8o00 Jes
HH AAE! S.8800/- Ul &l | AAE B.83R] & | 2. R{Jo-gooo d
318, 3t ug AT Bt 30 3L | AaRg Iqasion an wadt
0w Aqasiell 3t Atel ue

2. f2.02.009.200? =1 el TR uRme 3, ¥ @ § At 3R ST aA A1) Ardld. aad
T RAEF e 3ideld 3Tt at wEhtiddin sreensed sumdise Fidadzn 3ol e A

g9 EsiHes) =2 g 3ot ialdiauel oe 31/a/% /5 3 iw dollepiuids sec BUIR gL,

3. FeR e oo faa faston=n AEadla a & fstonsn sEiumie desl . £]/209¢8 /Aar-R, fe.
08.08.2095 3t ficteen AgHANGAR Fwita wevena Ad 3ug.

9. Thus, from the contents of G.R. dated 27.05.2016, it is manifest
that of clarification dated 27.05.2016,
classification will be in tact in terms of G.R. dated 02.07.2002.

irrespective of issuance

10. Admittedly, Applicant’s father was in the pay scale of RS.5500-
9000 which falls in Group ‘C’ in terms of Serial No.3 of G.R. dated
02.07.2002, which states that the post having minimum pay of Rs.4400
Indeed, G.R. dated
02.07.2002 was subject matter of adjudication before Hon’ble High Court

and not more than 9000 falls in Group C’.
in Dinesh Sonawane’s case. In that case, compassionate appointment
was claimed on the ground that deceased employee was Craft Instructor
in the pay scale of Rs.5500-9000 and falls in Group ‘C’. Whereas
Government contended that the employee carrying that pay scale falls in

Group B’ in terms of G.R. dated 12.07.2022 itself. Hon’ble High Court
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allowed the Writ Petition giving direction for appointment on
compassionate ground holding that the post carrying pay scale of
RS.5500-9000 falls in Group ‘C’. Para No. 5 of the Judgment is

important, which is as under :-

“5. To examine the correctness of this submission, we would
straightway refer to Government Resolution dated 02-07-2002. Clause 1
of the said Government Resolution defines the Group -A category. We are
not concerned with the said definition. According to the petitioner, the
petitioner would be covered by Group C category, whereas according to
the respondents, the petitioner would be covered by Group B category.
Insofar as Group- B category is concerned, it stipulates that in cases
where the Pay Scale is not less than Rs.9000/- and not more than
Rs.11500/-, the same will be covered by Group B category. Insofar as
Group C category is concerned, it stipulates that in cases where the Pay
Scale is not less than Rs.4400/- and not more than Rs.9000/-, the same
will be covered by Group C category. As aforesaid, it is not in dispute
that that the Pay Scale of late Smt. T.D. Sonawane was Rs.5500-
9000/-. The natural meaning to be assigned to the above Clauses, in our
opinion, is that if the Pay Scale is between Rs.4400/- up to Rs. 9000/ -,
such cases would be covered by Group C category, whereas if the Pay
Scale is between Rs.9001/- up to Rs.11500/-, the same will be covered by
Group B category. If any other interpretation is given to the said clauses, it
would create anomalous situation. In much as, a person with the Pay
Scale of Rs.9000/- will be covered in Group B category as well as Group C
category since Pay Scale of Rs.9000/- is mentioned in both categories.
Such interpretation cannot be countenanced. Thus understood, the stand
taken by the respondents that the petitioner is ineligible as his case is
covered in Group B category, cannot be sustained. That stand will have to
be stated to be rejected since admittedly the Pay Scale of the petitioner's
predecessor was Rs.5500-9000.”

11. Then again, this issue came up before Hon’ble High Court in Riyaz
Patel’s case (cited supra) in which Judgment delivered in Dinesh
Sonawane’s case (cited supra) was followed. Pertinently, being
aggrieved by the decision of Hon’ble High Court in Dinesh Sonawane’s
case, the Government preferred SLP before Hon’ble Supreme Court, but
it was dismissed. Thus, the Judgment in Dinesh Sonawane’s case now
holds the field. Later again, same issue came up before Hon’ble High
Court in Ramhari Sontakke’s case (cited supra) in which Hon’ble High
Court considered both G.R. dated 02.07.2002 and clarificatory G.R.
dated 27.05.2016 and hold that the post of PSI comes in Group ‘C’ and
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directions were issued to appoint the Petitioner on compassionate

ground.

12. Despite the aforesaid decisions directly on the point involved in the
issue, the learned CPO tried to contend that in view of G.R. dated
30.06.2023 issued by Government giving approval to the revised staffing
pattern on the establishment of Commissioner of Police, Mumbai, the
post of PSI falls in Group ‘B’. True, in G.R. dated 30.06.2023, the post of
PSI is classified as Group ‘B’. However, notably, it is approved
revised /modified staffing pattern. In the first place, it has no
retrospective effect and Applicant being retired on 31.05.2015, this G.R.
is of little assistance to the Respondents. Secondly, Respondents have
not brought on record what of the classification of the post of PSI in
original sanctioned staffing pattern and it is withheld from the Tribunal.
Needless to mention, the classification of the post has to be determined
in reference to Recruitment Rules, the order of creation of posts and
Recruitment Rules. Admittedly, Recruitment Rules are silent about the
classification of the post of PSI and the order of creation of post has not
seen the day of light. This being the position, the G.R. dated 30.06.2023
is hardly relevant, particularly when the issue that the employee carrying
pay scale of Rs.5500-9000 falls in Group ‘C’ is already adjudicated in the

decisions rendered by Hon’ble High Court referred to above.

13. Reliance placed by learned CPO on communication dated
24.08.2016 issued by Director General of Police stating that the post of
PSI is Group ‘B’ [Non-Gazetted] because of pay scale of Rs.5000-9000
pales into insignificance, since the issue is no more res-integra in view of
decisions of Hon’ble High Court referred to above. Similarly, reliance
placed on the decision rendered by the Tribunal in 0.A.18/2016
[Ravindra D. Suryawanshi Vs. State of Maharashtra] decided on
18.11.2016 is totally misplaced. It was a case of transfer under the
provisions of ‘Maharashtra Government Servants Regulation of Transfers

and Prevention of Delay in Discharge of Official Duties Act, 2005
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(hereinafter referred to as ‘Transfer Act 2005’ for brevity) and issue was
competency to transfer the PSI. There was Notification dated 30.04.2007
issued under Section 6 of ‘Transfer Act 2005’ delegating the powers of
transfer and in that context, the transfer order was upheld. Therefore,
this Judgment is of little assistance to the Respondents. Likewise,
reliance on the decision of the Tribunal in 0.A.797/2015 [Mohnish K.
Khamitkar Vs. State of Maharashtra] decided on 23.01.2017 is also
misplaced, since in that case, the concerned employee was carrying

higher pay scale of Rs.6500-10500 and not 5500-9000.

14. At this juncture, it would be further apposite to see the
classification of post mentioned in Rule 2(e)(f) of Maharashtra Civil
Services (Conduct) Rules, 1979 (hereinafter referred to as ‘Conduct Rules

of 1979’ for brevity), which is as under :-

“(e) “Class III posts” means all non-gazettted posts other than Class IV
posts;
(f) “Class II posts” means all gazette posts other than Class I posts.”

15. Thus, the harmonious construction of definition of Group ‘C’ post
and Group B’ post is that, all non-gazetted posts other than Group ‘D’
falls in Group °‘C’ classification. Admittedly, even as per Respondents’
case, the post of PSI is not classified as Group ‘B’ gazetted. According to
Respondents themselves, it is Group ‘B’ (Non-Gazetted). Thus, applying
the classification even in ‘Conduct Rules of 1979, it will have to be held

that Applicant’s father was Group ‘C’ employee.

16. Indeed, the controversy that the employee carrying pay scale of
Rs.5500-9000 falls in Group ‘C’ is not more open to debate in view of
various Judgments of Hon’ble High Court referred to above and it is

complete answer to the contentions raised by the Respondents.

17. The totality of aforesaid discussion leads us to sum-up that the

impugned communication dated 02.12.2016 cancelling the selection of
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the Applicant for the post of Police Constable is totally arbitrary,

unsustainable in law and liable to be quashed and set aside. The

Respondents ought to have appointed the Applicant on the post of Police
Constable as Police Child in terms of G.R. dated 22.08.2014. Hence, the

following order.

(A)

(B)

©)

(D)

(E)

(F)

Mumbai

ORDER

The Original Application is allowed.

Impugned communication dated 02.12.2016 issued by

Respondent No.1 is quashed and set aside.

Respondent No.1 is directed to appoint the Applicant on the
post of Police Constable from reserved category for Police

Child within two months from today.

If there is no such vacancy for the post of Police Constable
from the category of Police Child, the Applicant be appointed
immediately after creation of vacancy within one month from

the date of creation of vacancy.

It is clarified that Applicant will be entitled to seniority from

the date of joining.

No order as to costs.

Sd/- Sd/-
(DEBASHISH CHAKRABARTI) (A.P. KURHEKAR)
Member-A Member-J

Date : 25.08.2023
Dictation taken by :
S.K. Wamanse.
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