MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR

ORIGINAL APPLICATION NO.1042/2024 (S.B.)
WITH
CIVIL APPLICATION NO.504/2024

Rajesh Samptrao Jankar,
Aged 57 years, Occ. Service,
R/o Amravati, Distt. Amravati.
... APPLICANT

//VERSUS//

1]  The State of Maharashtra,
Through its Secretary,
Department of Agriculture,

Mantralaya, Mumbai.

2] The Commissioner, Agriculture,
Office of Commissionerate for Agriculture,
Maharashtra State, Pune.

3] The Divisional Joint Director of Agriculture,
Amravati Region, Amravati.

4]  Nitin Shrikisanrao Lokhande, Technical Officer,

Agriculture Department, Akola.
... RESPONDENTS

Shri N.R. Saboo, learned counsel for the Applicant.
Shri M.I. Khan, learned P.O. for the Respondent Nos.1 to 3.
Shri J.M. Gandhi, learned counsel for Respondent No.4.

Coram

Hon’ble Shri Justice M. G. Giratkar,

Vice Chairman.
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JUDGMENT

Judgment is reserved on 02/01/2025.

Judgment is pronounced on 07/01/2025.

Heard Shri N.R. Saboo, learned counsel for the
Applicant, Shri M.l. Khan, learned P.O. for the Respondent Nos.1

to 3 and Shri J.M. Gandhi, learned counsel for Respondent No.4.

2. Applicant has challenged the transfer order dated

14/10/2024. The case of the applicant in short is as under :-

Applicant has been working in the Respondent
Department since 1992. Initially, applicant worked as an
Agricultural Officer and was posted at various places, including
Barshi Sub-Division, Solapur. After the applicant was promoted in
the cadre of Technical Officer in September 2009, he was posted
at Dahiwadi in Raidgad District and thereafter at Ahmadnagar in
the month of December, 2018. Applicant joined in Amravati on
25/04/2022 as per the transfer order dated 30/08/2021 issued by
Respondent No.l1. Applicant was transferred at Amravati in place
of Narendra Barapatre by an order dated 30/08/2021. Narendra
Barapatre filed O.A. No0.680/2021 challenging his transfer order

dated 09/08/2021. In view of the interim order in favour of
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Narendra Barapatre, applicant was in hanging position. After
repeated representations, applicant was not permitted to resume
service either at Amravati or Ahmadnagar. It is only after the
order dated 20/04/2022 passed by this Hon'ble Tribunal in O.A.
N0.680/2021, which rejected the O.A. filed by Narendra
Barapatre. Applicant was permitted to join duty at Amravati on
25/04/2022. Thus, it is apparent that applicant has not completed
his tenure at Amravati. On 10/04/2024, Respondent No.2 notified
a list of Technical Officers as well as vacant posts for transfer. In
the said list, neither the name of applicant nor the name of
Respondent No.4 appears. Even in the list of vacant places, post
occupied by applicant at Amravati was not notified. There is no
reason to transfer the applicant from the post of Technical Officer

(Quality Control) Amravati.

3. The name of Respondent No.4 was recommended by
political leader i.e. MLA Sau. Shweta Mahale for transfer in place
of applicant at Amravati. Applicant has submitted a representation
on 26/08/2024, bringing to the notice of Respondent No.1 & 2 that

he is due for retirement in the month of June, 2025 i.e. within 9
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months. He also appraised the authority that he has not yet

completed his tenure as Technical Officer (Quality Controller).

4. Respondent Nos.1 & 2 were well aware of the fact that
applicant had not completed 3 years tenure as a Technical Officer
(Quality Control), Amravati and also within a span of 9 months he
was due for retirement. As per the proposal requesting the transfer
of Respondent No.4, the office had already endorsed that, in the
absence of vacancy in the Quality Control Branch at Amravati,
such a request could not be accepted. Despite this, the
Respondent No.1 transferred Respondent No.4 in place of
applicant vide transfer order dated 11/10/2024. It is a mid-term
transfer and therefore the applicant has filed the present O.A. for

the following reliefs:-

“9i) To quash and set aside impugned order of transfer
of applicant as well as respondent No. 4. dated 14.10.24.
annexed to the O.A. at Annexure-A-5 & 5(a).

i) To allow the O.A. and direct the respondent to
permit the applicant to complete his tenure as Technical
Officer (Quality Control), Amravati.

10.111) Pending disposal of O.A. stay effect and operation

of impugned order of transfer of applicant as well as
respondent No. 4, dated 14.10.24.”
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5. The respondents have filed their reply. Respondent
No.4 has submitted that the applicant was transferred from one
table to another within the same office and therefore it is not a
transfer. The applicant has completed 3 years from the date of
transfer order and he was due for a transfer. It is submitted that
the O.A. itself is not maintainable because the posting of the
applicant from one table to another does not amount to a transfer,

hence, the O.A. is liable to be dismissed.

6. Respondent Nos.1 to 3 also submitted that the applicant
was transferred to Amravati as per the transfer order dated
30/08/2021 in place of Narendra Barapatre. Narendra Barapatre
challenged the said transfer order before this Tribunal in O.A.
N0.680/2021, therefore, the applicant could not join on the said
post. Applicant joined in Amravati on 25/04/2022. Therefore,
from the date of the transfer order, it is clear that applicant was
due for transfer. It is further submitted that applicant was
transferred from one table to another within the same office and

therefore it is not a transfer.

7. During the course of submission, learned Advocate for

applicant Shri N.R. Saboo pointed out the Government Resolution
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dated 11/02/2015. He has pointed out the definition of ‘Transfer’
and ‘Posting’ as defined under Section 2 (g) & (i) of the
Maharashtra Government Servants Regulation of Transfers and
Prevention of Delay in Discharge of Official Duties Act, 2005

(hereinafter referred to as “The Transfers Act, 2005”).

8. Learned Advocate for applicant Shri N.R. Saboo
submitted that Respondent No.4 was due for transfer and was
transferred on the recommendation of MLA Sau. Shweta Mahale
as per the letter dated 19/06/2024. There was no any
administrative exigency and the transfer was not in the public
interest, therefore, there is no compliance of Section 4 (5) of the
Transfers Act, 2005. He has also submitted that this Tribunal has
granted stay to the impugned transfer order on 16" October, 2024.
The Respondent Nos.1 to 3 have complied the order of this
Tribunal. The applicant is still working on the same post. The
impugned transfer order is malafide, as it was made based on the
recommendation of MLA Sau. Shweta Mahale of Chikhali.
Applicant was not due for transfer, but he was transferred only
because of the letter / recommendation of MLA Sau. Shweta

Mahale to accommodate respondent No.4. Learned Advocate for
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applicant has pointed out the Judgment of the Hon’ble Bombay
High Court in Writ Petition No0.8987/2018 in the case of
Balasaheb Vitthalrao Tidke VS State of Maharashtra and
Another. He has submitted that the direction was given by the
Hon’ble High Court not to make any transfer under the influence
of political persons. He has also pointed out the Judgment of the
Maharashtra Administrative Tribunal, Principal Bench at Mumbai
in O.A. N0.664/2020 in the case of Shri Chandrakant Jagannath
Jadhav VS Commissioner of Police and Others and the Judgment
of the Maharashtra Administrative Tribunal, Bench at Nagpur in
O.A. No0.218/2016 in the case of Pratiksha D/o Mahadeorao
Damke VS The State of Maharashtra and Others. As per his
submission, transfer from one post to another amounts to a
transfer, even though it is in the same premises. At last, submitted
that the impugned transfer order is malafide, hence, liable to be

quashed and set aside.

9. Heard learned P.O. Shri M.l. Khan. He has submitted
that the applicant was transferred to Amravati as per the transfer
order dated 30/08/2021. However, he could not join the said post

in Amravati because of filing of O.A. N0.680/2021 by Narendra
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Barapatre. After the rejection of said O.A. by this Tribunal,
applicant joined in Amaravati on 25/04/2022. Hence, he was due
for transfer as per transfer order dated 30/08/2021. The applicant
Is transferred within the same office and therefore it is not a

transfer. Hence, the O.A. is liable to be dismissed.

10. Respondent No.4 has submitted that the applicant was
due for transfer order, and therefore, he was transferred within the
same office. Moreover, the impugned transfer order does not
amount to a transfer as defined under the Transfers Act, 2005. The
applicant was transferred within the same office and Respondent
No.4 was posted in place of the applicant. Hence, it is not a
transfer, therefore, O.A. is liable to be dismissed. In support of
his submission, Respondent No0.4 has pointed out the decision of
the Hon’ble Bombay High Court, Bench at Nagpur in W.P.
N0.4368/2014 in the case of Chandrakant S/o Umajirao Mehetre
Versus State of Maharashtra and Others, decided on 20/01/2015
and the Judgment passed by the Maharashtra Administrative
Tribunal, Bench at Nagpur in O.A. N0.26/2018 in the case of
Chandrakant Umajirao Mehetre Versus State of Maharashtra

and Others, decided on 15/06/2018.
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11. There is no dispute that the applicant is still working
on the same post because of the stay granted by this Tribunal on
16/10/2024. There is no dispute that the applicant was transferred
to Amravati as per the order dated 30/08/2021, but he could not
join the said post. He was transferred to Amravati in place of
Narendra Barapatre as per the order dated 30/08/2021. Narendra
Barapatre challenged the said transfer order in O.A. N0.680/2021.
Because of the stay granted by this Tribunal, the applicant could
not join the post at Amravati. The said O.A. was dismissed on
20/04/2022. Thereafter, the applicant has joined at Amravati on
25/04/2022. Therefore, it is clear that on the day of transfer order,
the applicant was not due for transfer because the applicant

actually took charge at Amravati on 25/04/2022.

12. Whether the impugned transfer order is malafide is to
be seen. The applicant was not due for transfer, Respondent No.4
was also not due for transfer. Even though Respondent No.4 was
transferred in place of applicant because of the recommendation
made by MLA Sau. Shweta Mahale as per letter dated 19" June,

2024. The said letter is reproduced below:
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AT A, AT HE HIET,
A FA T ggH [FHTT,
HEIRTSE T, HT3-32

fay- At At sfEFgawra &tgs Jrzgr getgdta
T IfasRT  (FA-2) I ggraw  ETeedr
geEyT9 HEY JoUd: oo FIOGT...

eV HElET,

TR Byargary #Arsdr g [FErTasr Adar
gardter 4, [RAta NfFgaaa args i galeadla T7
JfFRT  (F9-2) 39 FHENT FA IfAHRT FEAAT,
HFIET, Ir9ETay GEEATq-aT Setel] 8.

cITT FURNFT ST edl GaETqed HEY Had: dad
Fo  SATEA gEEUTTAr d5 HAFRE (T.f7.) FrateEd
fasrafta  F[ Fegarad FAIGH, [ETT  FTAETTI
Jr9GTay  FNOTEHIST FIOATAT HTTAT  FATTEA G or
FTdT 3ol Radr s,

HEY %

g-gqrg |/
al. edar Hgrel
JrHEGIN, [A@et “

Thereafter, the impugned transfer order dated
18/06/2024 was issued by the Government of Maharashtra. The
material part of the Government order is reproduced below:-

“OTHT T -

HERISC  HIY &Har, az-§ (Hf4%5) a1 Haalga
HERTSS HY dal, 72-§ T HIld JTYIedl gale=Td1arér
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Ir [HIMATET TIR FIOGIT HTAedl Hd 2033-28 o7
[Fasqdg arAr=g Ford [aHTA HEHS fadl 36
HGT FEAANE IHFEEA, Tlollel THG IHTAHIIAT HERTE
FY a1, qc-g (FHAS) (FATHUN TH-29 : F.§¢c00 -
£3v300) HIAGA HdsllAw HIzAT ffard a goara#ra
Higegr godlsd HERISC HIY Hal, Te-§ (FTT40 TH-26

T.4¥%00 - fyIyoo) I HFIAT [Aed@ ACYRedl
ggleoidld  TIAIGTTATO  YGEITAT  JUqrE  IT ATH
HEUuT=ad AIAT GugTd IT 378"

3. | TJe-§ | fAgs | yfeergrd | gaar | fFsrafty aaat ggleod et

#. | (Fla53) | g TTT Fiey fAIAITA | GGEITTAT
5. %. &, TR AT o
"o fasmar

PP cob ve | A AT | ger | FAETTA T st

MfFFATT Jgfasrafta

&3 FI srfaari,

FFHrer (R

g&?)
13. The name of applicant is at Serial No.11. He is

transferred from Akola to Amravati. There is no dispute that
Respondent No.4 was not due for transfer and the applicant was
also not due for transfer. Therefore, it is clear that Respondent
No.4 was transferred because of the recommendation of MLA Sau.
Shweta Mahale. No any reason is mentioned in the order dated
18/06/2024. After the order dated 18/06/2024, the Respondent -

Authorities issued transfer orders of applicant and Respondent
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No0.4 on 14/10/2024. These orders are under challenge in this O.A.
The impugned transfer orders dated 14/10/2024 are mid-term
transfer orders. Guidelines are given not to make any mid-term
transfers. Section 4 of the Transfers Act, 2005 is very clear. As
per Section 4 (5) of the Transfers Act, 2005. There was no any
recommendation for the transfer of the applicant and Respondent
No.4. No any special reasons are mentioned in the impugned
transfer orders. Section 4 (5) of the Transfers Act, 2005 is

reproduced below:-

“5. Extension of tenure.

(1) The tenure of posting of a Government servant or
employee laid down in section 3 may be extended in
exceptional cases as specified below, namely:-

(a) the employee due for transfer after completion
of tenure at a station of posting or post has
less than one year for retirement;

(b) the employee possesses special technical
qualifications or experience for the particular
job and a suitable replacement is not
immediately available; and

(c) the employee is working on a project that is in
the last stage of completion, and his
withdrawal will seriously jeopardies its timely
completion.
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(2) Notwithstanding anything contained in section 3 or
any other provisions of this Act, to ensure that the
Government work is not adversely affected on account of
large scale transfers of Government servants from one
single Department or office, not more than thirty per cent
of the employees shall be transferred from any office or
Department at a time, in a year.”

In the Government order also, no any reason is
mentioned about the transfer of Respondent No.4 from Akola to
Amravati. Therefore, it is clear that Respondent No.4 managed to
get transferred to Amravati with the help of MLA Sau. Shweta
Mahale. Therefore, it is clear that the transfer order is malafide
and was made only because of the recommendation of MLA Sau.
Shweta Mahale. The Hon’ble Bombay High Court has given
guidelines not to issue any such transfer order under the influence
of political leaders. The Hon'ble Bombay High Court, in the case
of Balasaheb Vitthalrao Tidke VS the State of Maharashtra and
Another (cited supra) has recorded its findings in para 2 as
under:-

2. In the order dated 3" December, 2018, we have
recorded the assurance of the State that it will be ensured
that the process of transfers will not be influenced by the
recommendations made by elected representatives of
people and the Hon'ble Ministers who are not concerned
with the process of transfers. In terms of the said
statement, Mr. Dinesh Kumar Jain, the Chief Secretary of
the Government of Maharashtra has filed an Affidavit. The
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Affidavit dated 12" December, 2018 is taken on record and
marked 'A' for identification. Paras-1 and 2 of the said
Affidavit reads thus:

"1. | submit that I am filing the present
Affidavit for the limited purpose of stating
that the process of transfer at the level of the
Government will not be influenced by any
recommendations made by any political
leaders, members of political parties or any
Hon'ble Ministers who are not part of the
process of transfers.

2. | submit that all authorities who are
competent to effect the transfers will be
advised to strictly follow the provisions of the
Maharashtra Government Servants Regulation
of Transfers and Prevention of Delay in
Discharge of Official Duties Act, 2005 while
issuing transfer order."

2. We accept the statements made in paragraphs 1 and
2 of the said affidavit quoted above as the Undertakings
given on behalf of the State of Maharashtra. Now there is
a clear assurance that all transfers will be effected strictly
in accordance with the provisions of the said Act of 2005
and none of the transfers will now be influenced by the
recommendations of the political leaders including the
Hon'ble Ministers (who are not a part of the process of
transfers). We direct that the statements made in para-1 of
the said Affidavit are brought to the notice of all the
concerned who have to exercise powers of transfer under
the said Act of 2015 so that there will not be any attempt
to make any recommendations thereby influencing the
process of transfers of the Government Servants. ”
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14. The Definition of ‘Post’ and ‘Transfer’ as defined
under Section 2(g) and (i) of the Transfers Act, 2005 are

reproduced below:-

“2. Definition

(g) "Post™ means the job or seat of duty to which a

Government servant is assigned or posted,

(i) "Transfer'" means posting of a Government servant

from one post, office or Department to another post, office

or Department;”
15. In the case of Chandrakant Umajirao Mehetre, the
Bombay High Court has held that the applicant who is transferred
at the distance of 47.5 metres from the room in which he was
earlier working cannot be said to be a transfer. In the present
case, the post of the applicant is changed, he is transferred from
the post of Technical Officer, Divisional Agricultural Director
Office, Amravati whereas Respondent No.4 is transferred as a
Technical Officer (Quality Control). Therefore, it is clear that the
post of applicant is changed. As per the definition of ‘Transfer’ as
defined under the Transfers Act, 2005 it amounts to a transfer.

The Principal Bench of the Maharashtra Administrative Tribunal,

Bench at Mumbai in O.A. No0.664/2020 in the case of
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Chandrakant Jagannath Jadhav VS Commissioner of Police
(cited supra) has held in para 40 as under:-

“40. Thus considering the ratio laid down in the various
cases as discussed above, as placed before me, it appears
that no law is laid down conclusively on Section 2(6A) of
the said Act by the Bombay High Court and this Tribunal
has taken a view consistently that any shifting from post,
posting, office, department to other post, posting office,
department under same Commissionerate amounts to
transfer under Section 2(6A) of the said Act. Moreover, the
Respondents-State did not challenge the orders of this
Tribunal cancelling the transfers of the Police Officers by
applying definition under Section 2(6A) of the
Maharashtra Police Act. Thus it appears that the
Respondents-Government has also accepted the view
expressed in many matters on the point of Section 2(6A) of
the Maharashtra Police Act. | take the same view and hold
that the shifting of the applicant from Shil-daighar Police
Station to Special Branch amounts to transfer.”

This Tribunal in the Maharashtra Administrative
Tribunal, Bench at Nagpur in O.A. No0.218 of 2016 in the case of
Pratiksha D/o Mahadeorao Damke VS The State of Maharashtra
and Others (cited supra) decided on 16/06/2016 has also held in
para 3 as under:-

“3  Shri R.M. Bhangde, Id Counsel for the applicant
reiterated the submissions of the applicant in the O.A. He
submitted that shifting of the applicant from one Police
Station to another within the city of Nagpur is clearly a
case of transfer In Sanjeev Bhagwanrao Kokil Vs State of
Maharashtra [2013 (1) All M R 40] hon'ble the High Court
had held that such local shifting amounts to transfer. Thus,
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R/3 has erred in assuming that the impugned order is not a
order of transfer and hence as the applicant is shifted mid-
term, the respondents are required to follow the procedure
as laid down in Section 22 (N) of the amended
Maharashtra Police Act”.

Therefore, the cited Judgements by the side of

respondents are not applicable.

16. The Government of Maharashtra has issued G.R. in
respect of mid-term transfer dated 11/02/2015. The applicant was
not due for transfer and Respondent No.4 was also not due for

transfer. The material part of the G.R. is reproduced below:-

“§. HATE (FAFH) FIH, 968 HEfo FHIH 3 AR
FHIOTATET TTHIT FHIART, Fregr argdryg daaaefizar
FHIUIITET FI=IT GFETT FIUTIeT TRS  Frfeoar=gras
FIUTATE T fFar 5a7 FIET Ga7d JTOTONT A8t fFar
TH I FIUMR AT, 3ol avga oI ielell 378,
57 gHIoA va@rar Jfearit/FHar .
AFFIAfANATEa  vargar fafirss  garegr Aot Har
gaofl GIfFrgray aid IFd HAeIrd Ha¥dl dvge
dIeha oradra faarl/sHararzar  Agedara o
GITE F AT HHATH HASENT HfFRT / FHHAar=r
farera freqsamet #vars g HVogrd Irdl.

b. dle  guider  FHT @Teraet  Hdeedr
O/ FHar=grzar  garay vEIgIr JHfaEry/FH A
FATOf  Fegrd gl deRg IR/ FHATIH Al
AlFFIAfFEST  ATbT  HITO  FeardH, 3 JUQET  FH
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FIATTE FTATT  FfAFY/ AT FEFTTEr FEon
FXOT IF T4, AGE 3 Jaer FHHT FTATTE T IT
Jferardl/sHargrdt FE vRT Far F  #RFgAT
AT FGoIiedl FIATTENT GETeT dgelfl HFI0TT IF
FI. FdT 3 Jyeer f&F  FTarget  smaedr
JfaF/FHargr  Fgeft, He - vAad  fFar  FH
HerglegfdRFT 3g Hg-giaed fAforse #rRor T
TTTIT TEH GIfOFTTe AT-gar 8acar@itsas & 7.
FIB 3 JYQEHT HfFH FTATTEfr ST 36 IT FHINUTETT
A UfAer fFar # ARIIARFT 3 Hfg-araed
gagofl & 7.

17. Applicant is due for retirement in the month of June,
2025. He had made representation requesting not to transfer him.
Respondent has not considered the same. It was the duty of
respondent to see to the provision of Section 5 of the Transfers
Act, 2005. Section 5(1)(a) is reproduced below:-

“5. Extension of tenure.

(1) The tenure of posting of a Government servant or
employee laid down in section 3 may be extended in
exceptional cases as specified below, namely:-

(a) the employee due for transfer after completion
of tenure at a station of posting or post has
less than one year for retirement.”

18. It is clear that Respondent No.4 was not due for

transfer and the Applicant was also not due for transfer.
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Respondent No.4 managed to get transfer from Akola to Amravati
as per the recommendation of MLA Sau. Shweta Mahale. Hence, it

iIs malafide transfer. Therefore, the following order is passed:-

ORDER

(i) O.A.is allowed.

(i) The impugned transfer order dated 14/10/2024 of
applicant as well as Respondent No.4 is hereby

quashed and set aside.

(iii) C.A. is disposed of.

(iv) No order as to costs.

(Justice M.G.Giratkar)
Vice Chairman.

Dated :- 07/01/2025.
PRM.
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| affirm that the contents of the PDF file order are word

to word same as per original Judgment.

Name of Steno ; Piyush R. Mahajan.
Court Name ; Court of Hon’ble Vice Chairman.
Judgment signed on ; 07/01/2025
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