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IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL 

MUMBAI BENCH 

ORIGINAL APPLICATION 482 OF 2016 

DISTRICT : NASIK 

Shri Kuber Govindrao More, 	 ) 

R/ o: C-2/18, Siddhivinayak Soc. 	) 

Opp. Sharanpur Police Chowk, 	 ) 

Trimbak Road, Nasik-2. 	 )...Applicant 

Versus 

1. The State of Maharashtra 

Through Principal Secretary, 

Higher & Technical Education, 

Mantralaya, Mumbai 400 032. 

2. Principal Secretary, 

Social and Special Justice 

Department, Mantralaya, 

Mumbai 400 032. 

3. Director (Training), 

Directorate of Vocational Education 

& Training, Pune. 
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4. Commissioner, 

Office of the Handicapped 

Welfare Commissioner, 

Department of Social Welfare 

Church Road, Pune. 

5. Joint Director, 	 ) 
Vocational Education and Training, ) 

Regional office, Opp. Adivasi Vikas ) 

Bhavan, Near Trimbak Naka, 	) 
Nasik-2. 	 )...Respondents 

Shri Kuber G. More, applicant in person. 

Ms Sativa Suryavanshi, leearned Presenting Officer for 
the Respondents. 

CORAM 	• Shri Justice A.H Joshi (Chairman) 
Shri Rajiv Agarwal (Vice-Chairman) 

RESERVED ON 	: 	25.04.2017 
PRONOUNCED ON : 	08.06.2017 

PER 
	

Shri Rajiv Agarwal (Vice-Chairman) 

ORDER 

1. 	Heard Shri Kuber G. More, applicant in person 

and Ms Savita Suryavanshi, learned Presenting Officer 

for the Respondents. 
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2. 	This Original Application has been filed by the 

Applicant challenging the order dated 3.2.2014, issued 

by the Respondent no. 5, compulsorily retiring the 

Applicant from service issued under Rule 10(4) of the 

Maharashtra Civil Services (Pension) Rules, 1982. The 

Applicant had also sought payment of full salary till the 

date of his superannuation and interest @ 21% p.a and 

also damages. 

3. The Applicant appeared in person and was 

permitted to file the Original Application in Marathi 

language. 

4. The facts of the case in brief are as follows:- 

The Applicant who suffers 55% disability was 

working as Senior Clerk in Government Technical School, 

Sinnar, Dist-Nasik on deputation from Industrial 

Training Institute (ITI), Ahmednagar, when he was given 

a notice on 15.11.2011 by the Respondent no. 5, asking 

him to show cause as to why he should not be 

compulsorily retired from service under Rule 10(4) of the 

Maharashtra Civil Services (Pension) Rules, 1982 

(Pension Rules). The Applicant filed a complaint before 

Commissioner for Persons with Disabilities, Pune on 

5.12.2011 against the aforesaid notice. The 

Commissioner by order dated 23.4.2012, quashed the 

notice dated 15.11.2011 and directed the Government to 
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appoint an Enquiry Officer at the level of Deputy 

Secretary to take decision in the matter after the 

Applicant was given opportunity of being heard. The 

Applicant filed another complaint under Section 62 of the 

Persons with Disabilities (Equal Opportunities, Protection 

of Rights and Full Participation) Act, 1995 (the 

Disabilities Act) before the Commissioner on 4.9.2013 

regarding his absence from duty, when he was 

transferred to I.T.I, Ahmednagar and where he did not 

join. Thereafter, the Applicant was posted on deputation 

to Government Technical School, Sinnar, Dist-Nasik. 

The Applicant was seeking relief that the period of 

absence before he joined at Sinnar may be treated as 

duty period. This application of the Applicant was 

rejected by the Commissioner by order dated 14.1.2014. 

The Applicant was retired compulsorily by the 

Respondent no. 5 by order dated 3.2.2014, which is 

impugned in the present Original Application. 

5. 	The Applicant filed another complaint before 

the Commissioner on 14.3.2014 challenging his 

compulsory retirement from service by order dated 

3.2.2014. The Commissioner by order dated 5.7.2014 

(pages 140-147 of the Paper Book) quashed the order 

dated 3.2.2014 passed by the present Respondent no. 5. 

The State Government through the present Respondent 

no. 5 challenged the order of Commissioner for Persons 

with Disabilities, Maharashtra State, Pune before Hon'ble 
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High Court in Writ Petition no. 9125 of 2014. By 

judgment dated 20.10.2015, Hon'ble High Court quashed 

the order of the Commissioner. In the judgment of 

Hon'ble High Court, date of order of the Commissioner is 

mentioned as 5.6.2014. However, in the copy of order 

filed in this Original Application, the date is 5.7.2014. 

The Applicant has now filed the present Original 

Application challenging the order dated 3.2.2014 issued 

by the Respondent no. 5, compulsorily retiring him from 

service. 

6. 	After carefully going through the material 

placed on record by the Applicant, we find that he has 

raised the following issues while challenging the order 

dated 3.2.2014, viz:- 

(i) 
As a person with Disability, the Applicant's Annual 

Confidential Reports (ACRs) should have been 

written carefully, as per G.R dated 12.12.2006. 

(ii) ACRs for the year 2005-06, 2006-07, 2007-08, 

which contained adverse entries, were 

communicated to the Applicant very late. As per 

clause 52 in G.R dated 1.2.1996, the same should 

have been ignored while considering any service 

related matter. These instructions have been 

reiterated in para 42 of G.R dated 1.11.2011, which 

has been issued after superseding earlier G.Rs 
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including G.R dated 1.2.1996. As such, the 

decision to retire the Applicant after 30 years of 

service is bad in law, as the same is based on ACRs, 

which should not have been considered while 

passing the impugned order. 

(iii) Government Circular dated 12.5.1986 provides that 

for Group 'C' 8v 'D' employees, their case will be 

reviewed in the 55th year of their age to decide 

whether to retire them prematurely. The Applicant's 

case for continuance in service was reviewed before 

he completed 54 years of age. On this ground also, 

the impugned order is bad in law. 

(iv) The Respondents have violated the provision of 

section 47 of the Persons with Disabilities (Equal 

Opportunities, Protection of Rights and Full 

Participation) Act, 1995. Under this Section, a 

person with disability cannot be removed from 

service or reduced in rank. As such, the action of 

retiring the Applicant after completion of 30 years of 

service violates this provision of law. 

7. 	Learned Presenting Officer (P.0) argued as 

follows: - 

The contention of the Applicant that he was 

retired from service before he reached the age of 55 years 
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is not correct. Date of birth of the Applicant is 2.5.1957 

and he was retired from service by order of the 

Respondent no. 5 dated 3.2.2014 (page 117 of the Paper 

Book). The notice for premature retirement was issued to 

the Applicant on 15.11.2011. At that time, he was 

running in the 55th years of age. He joined Government 

service on 15.4.1980. He completed more than 31 years 

when the notice was issued to him on 15.11.2011. 

Government Circular dated 12.5.1986 provides that for 

Group 'C' 8s 'D' employees their cases will be reviewed in 

the 55th year of their age to decide whether to retire them 

prematurely. As per Rule 10(4)(b) of the Maharashtra 

Civil Services (Pension) Rules, 1982 a Class-III 

Government servant can be retired from service in public 

interest after he has attained the age of 55 years as a 

result of such review. Under Rule 65 ibid, a Government 

servant can seek voluntary retirement on completion of 

30 years of service or he may be required to retire in 

public interest. Circular dated 4.3.1986 contains these 

provisions and also provides that cases of class III 

employees may be reviewed under this Circular. The 

review has to be taken in the 55th year of age of the class- 

III employee or at the time he is completing 30 years of 

service. The Applicant is placing reliance on Circular 

dated 19.6.1998, which mentions that for Group 'C' 86 'D' 

employees, the review is to be done in the 55th year of age 

of the employee. This Circular does not mention years of 

service. The Applicant's case was reviewed when he was 
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running 55 years. The notice was in accordance with 

Statutory Rules even if the Applicant's years of service is 

ignored. 

8. 	Learned Presenting Officer further made the 

following submissions: 

G.R dated 12.12.2006, no doubt provides that 

ACRs of persons with disability have to be written 

carefully, and it has to be ensured that no entries are 

made for extraneous reasons or made with negative point 

of view. It is to be ensured that bad remarks are not 

given intentionally. The Applicant has not placed any 

material on record to show that provisions of this G.R 

were violated by the Respondents while writing his ACRs. 

Adverse remarks in the A.C.R of the Applicant for the 

year 2005-06 were communicated to the Applicant on 

5.12.2007. For the year 2006-07, the same were also 

communicated on 5.12.2007. For the year 2007-08, the 

remarks were communicated on 28.7.2008. The 

Applicant had not submitted any representations against 

the adverse remarks in his ACRs for 2005-06, 2006-07 

and 2007-08, so the question of his now claiming that 

his ACRs for these years were written in violation of G.R 

dated 12.12.2006 does not arise. The Applicant is relying 

on para 42 of Schedule A appended to G.R dated 

1.11.2011 and similar provision in para 52 of Schedule A 

to G.R dated 1.2.1996. It is true that Para 28 of Schedule 
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A of G.R dated 1.2.1996 provides that adverse comments 

in the ACRs have to communicated to an employee before 

30th June, in the year in which ACR is written. However, 

the Applicant's claim that these adverse remarks were 

not communicated to him within prescribed time, and 

therefore should have been ignored by the Committee, 

while deciding the issue of his premature retirement, is 

not correct. Even uncommunicated remarks can be 

considered in such cases as has been held by Hon'ble 

Supreme Court in the case of VAIKUNTH NATH DAS Vs. 

CHIEF DIST. MEDICAL OFFICER : AIR 1992 SC 1020. 

Learned Presenting Officer stated that section 47 of the 

Persons with Disability Act, is applicable to those who 

`acquire' disability while in service. The Applicant was a 

person with disability when he was employed in 

Government and this section is not applicable in his 

case. Otherwise also, he has not been removed from 

service by impugned order, but was retired from service 

in public interest under Rules 10(4) and 65 of the 

Maharashtra Civil Services (Pension) Rules, 1982. 

Learned Presenting Officer argued that the Applicant was 

compulsorily retired from service by following due 

procedure and as per law. 

9. 	The Applicant has claimed that provisions of 

Government Circular dated 12.12.2006 were not followed 

by the authorities while writing his ACRs especially 

during the years 2005-06, 2006-07 and 2007-08, when 



10 	 0.A 482/2016 

adverse remarks were entered in his ACRs. This Circular 

(page 237 of the Paper Book) has the following provision, 

viz: 

"utla Elft 	3cl0 0114 	aildtk-moilz1 ariztt-etta atItrailei 3r6ala 

aaPEZ reOLIVINTad dz1a a qge-ei.z.cp:A, GicbRk-dicb qlzPA %al 
attutocw gi'dcro e<tequm 	1:z1141a• ZiazET Palfaa 	 

241.844st)d-lich vzlaFtaf4oico 9/R /999 E 6eti 2112c1:11211-ala Wa21 

3.11jUi c.bdiM41/31l11 eIlact&c10 cbtlaa 3R11 2Ileiatio4 fM 

ltdat 

The Applicant was required to furnish material in 

support of his claim that adverse remarks in his ACRs 

were deliberately made with negative intentions or were 

made for extraneous reasons. One way to indicate that 

would have been representations made by the Applicant 

when the adverse remarks were conveyed to him. The 

Respondent no. 5 was asked to file an affidavit by this 

Tribunal on the issue of adverse entries in the ACR of the 

Applicant by order dated 12.4.2017. 	In the short 

affidavit filed by the Respondent no. 5 on 24.4.2017, it is 

stated that adverse entries in the ACRs for 2005-06, 

2006-07 and 2007-08 were communicated to the 

Applicant on 5.12.2007, 5.12.2007 and 28.7.2008 

respectively. The Applicant has admitted that he was in 

receipt of these communications, a few days after they 

were issued on the aforesaid dates. The Respondent no. 
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5 has categorically stated in para 5 of the aforesaid 

affidavit that:- 

"The Applicant had not made any representation to 

the Respondent against the adverse remarks 

mentioned in his ACRs for the year 2005-06, 2006- 

07 and 2007-08 to this office." 

There is no material on record which would indicate that 

the provisions of the Circular dated 12.12.2006 were 

violated while writing ACRs of the Applicant. We do not 

find any substance in this contention of the Applicant. 

10. 	The Applicant has stated that provisions of 

Circular dated 19.6.1998 have been violated, while 

starting review of his case, with a view to determine 

whether to retire him prematurely from service. The 

notice of premature retirement was given to the Applicant 

on 15.11.20911 (page 69 of the Paper Book). This notice 

mentions Rules 10(4) and 65 of the Maharashtra Civil 

Services (Pension) Rules, 1982. These rules are 

reproduced below:- 

"10(4) Notwithstanding anything contained in sub-

rules (I) and (2) of this rule, the appropriate 

authority, if it is of the opinion that it is in the 

public interest so to do, by giving [notice of three 

months] in writing in Form 30 or in Form 31, as the 
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case may be, or three month's pay and allowances 

in lieu of such notice, have the absolute right to 

retire- .... 

(b) any Government servant who holds a post in 

class-III service of the State, either pensionable or 

non-pensionable, after he has attained the age of 

fifty years." 

"65. Retirement on completion of 30 years qualifying 

service. 

(1) At any time after a Government servant has 

completed thirty year's qualifying service, he may 

retire from service, or he may be required by the 

appointing authority to retire in the public interest". 

Rule 10(4)(b) is applicable to class-III (Group 'C') 

employees, while Rule 65(1) is applicable to all 

employees. In Para 2 of the Government Circular dated 

19.6.1998 (Exhibit R-11, page 395 of the Paper Book), it 

is mentioned that:- 

"UE 	'3'4lat-zritztt ar-41a cle-lIzet1 (V; aisil g414cilcrwi co.zikza- 

11. 	The Applicant had claimed that he had not 

completed 55 years when notice dated 15.11.2011 was 

issued. From the proceedings of the Review Committee 
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(Exhibit R-1, page 387 onwards) it is seen that the 

Applicant was at Sr. No. 144 and his date of birth is 

given as 2.5.1957, while the date of joining the service is 

15.4.1980. The meeting was held on 18.7.2011. His age 

is shown against his name as 53 years, while on 

2.5.2011, he had completed 54 years and was running 

55th year. He had actually completed 54 years when the 

review was undertaken. He had also completed more 

than 30 years of service on the date of review. Therefore, 

as per Rule 65(1) of the M.C.S (Pension) Rules, 1982, he 

could be retired from service in public interest. Circular 

dated 19.6.1998 does not reflect the provisions of Rule 

65(1) of the M.C.S (Pension) Rules, 1982, but this 

omission has been rectified by circular dated 25.9.1998. 

Circular dated 4.3.1986, also mentions both the 

eventualities. It is clear that the case of the Applicant 

was taken for review in his 55th year or after he has 

completed 30 years of service. Neither Rule 10(4) or 65(1) 

of the M.C.s (Pension) Rules, 1982 has been violated in 

the present case. The proceedings of the Review 

Committee held on 18.7.2011 are not vitiated on this 

count and contentions of the Applicant in this regard are 

without any basis. 

12. 	The Applicant has rightly claimed that the 

adverse entries in his ACRs for the years 2005-06, 2006-

07 85 2007-08 were not communicated in time as per G.R 

dated 1.2.1996. This G.R was superseded by G.R dated 
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1.11.2011. However, the Review Committee had 

considered the case of the Applicant in the meeting held 

on 18.7.2011, when earlier G.R dated 1.2.1996 was in 

force and his case will be governed by G.R dated 

1.2.1996. It is admitted that ACRs of the years 2005-06, 

2006-07 and 2007-08 were communicated to the 

Applicant on the following dates:- 

Sr 
No  

Year Date of writing 
ACR 

Date 	of 
Review 

Date 	of 
communication 

1.  2005-06 27.4.2006 Date 	not 
mentioned 

5.12.2007 

2.   2006-07 25.4.2007 - do - 5.12.2007 
3.  2007-08 16.5.2008 30.5.2008 28.7.2008 

The Applicant had admitted to have received these 

communications on 10.12.2007, 10.12.2007 and 

1.8.2008 respectively. 

13. 	Clause (28) of Schedule A to G.R dated 

1.2.1996 reads:- 

"RC. Tie.t>t ul 319W-e4101 3t1E1 	et 316UOT-41 	 cbe,701 Drd 

cbcfiqt-eliv-41 41-lanel 316c1lcilcild cA.,a/1-?.cblcd-lcb/Tpottoicr) 21 t4.11ct) 
alt 311d TiCEld 	 cOcbctlad cI ce-4( LNI-41 Ad TiGitild 

4)di1-2ate-4( 411-4t2:131-8clict aiE48m-al." 

It is true that adverse comments were not communicated 

to the Applicant within time prescribed as above. The 

Applicant's claim is that such adverse entries cannot be 
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considered for any service related purpose in view of 

clause 52, which is reproduced below:- 

NR. Ati 	3-1-5-ardTAF 	PIA:6/ 	crAceicr)/2-guoictiict) 213 T14111a 

	 cousruel mztJlet 3R1 213 1:161, RTRIIMZul, 

21431)Fturt-rd 3tc 	 at Z-M1Rt oadia eilddle-a0eAct1 GRAZ10101(  uiz~c~ i5 

The Review Committee, according to the Applicant, was 

required to ignore the adverse entries in his ACRs for 

2005-06, 2006-07 and 2007-08, as they were not 

communicated to him in time and he was not required to 

file any representation against entries communicated 

after due date. The Respondents are relying on the 

judgment of Hon'ble Supreme Court in the case of 

VAIKUNTHNATH DAS (supra), ratio of which is 

mentioned in Government Circular dated 9.6.1998 

(Exhibit R-11, page 395 of the Paper Book). The extracts 

from the aforesaid judgment are reproduced below:- 

"34. The following principles emerge from the above 

discussion:- 

(i) An order of compulsory retirement is not a 

punishment. It implies no stigma, nor any 

suggestion of misbehaviour. 

(ii) The order has to be passed by the Government 

on forming their opinion that it is in the public 

interest to retire a government servant 
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compulsorily. The order is passed on the 

subjective satisfaction of the Government. 

(iii) Principles of natural justice have no place in 

the context of an order of compulsory 

retirement. This does not mean that judicial 

scrutiny is excluded altogether. While the 

High Court or this Court would not examine 

the matter as an appellate Court, they may 

interfere if they are satisfied that the order is 

passed (a) malafide or (b) that it is based on no 

evidence or (c) that it is arbitrary in the sense 

that no reasonable person would form the 

requisite opinion on the given material, in 

short, if it is found to be perverse order. 

(iv) The Government (or the Review Committee, as 

the case may be) shall have to consider the 

entire record of service before taking a decision 

in the matter, of course attaching more 

importance to record of and performance 

during the later years. The record to be so 

considered would naturally include the entries 

in the confidential records/character rolls, 

both favourable and adverse. If a Government 

servant is promoted to a higher post, 

notwithstanding the adverse remarks, such 

remarks lose their, more so, if the promotion is 

based upon merit (selection) and not upon 

seniority. 
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(v) An order of compulsory retirement is not liable 

to be quashed by a court merely on the 

showing 	that 	while 	passing 	it, 

uncommunicated adverse remarks were also 

taken into consideration. That circumstance 

by itself cannot be a basis for interference." 

14. 	In the present case, admittedly, the adverse 

remarks in the ACRs of the Applicant were 

communicated to him, albeit late. He, however, did not 

make any representation against adverse remarks. The 

Review Committee, in the meeting held on 18.78.2011 

(Exhibit R-1, page 387 of the Paper Book) found the 

Applicant unfit to continue in service. He was, thereafter 

issued 3 months' notice dated 15.11.2011, which would 

have retired him from service on 16.2.2012 (FN). This 

notice was stayed by the Respondent no. 5 on 

15.12.2011 in view of the letter dated 5.12.2011 issued 

by the Commissioner for Persons with Disabilities, 

Maharashtra State, Pune. The letter is a notice of 

hearing by the Commissioner on the complaint of the 

Applicant against the notice dated 15.11.2011, issued by 

Respondent no. 5. As noted earlier in this order, the 

Commissioner by order dated 5.7.2014 quashed and set 

aside the order of compulsory retirement dated 3.2.2014 

issued by the Respondent no. 5. In Writ Petition no. 

9125/2014, by judgment dated 20.10.2015, the aforesaid 

order of the Commissioner was set aside by the Hon'ble 
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High Court on the ground that the Commissioner 

appointed under Section 60 of the Disabilities Act has no 

jurisdiction to pass the said order. We have closely 

scrutinized the order of the Respondent no. 5 dated 

3.2.2014, which is impugned in the present Original 

Application, and we do not find that the orders suffers 

from any procedural or legal infirmity. We accordingly 

refuse to interfere with the aforesaid order. 

15. 	The Applicant has claimed that a person with 

disability cannot be retired prematurely from service 

under Section 47 of the Disability Act. This section deals 

with those persons who acquired disability while in 

service. The Applicant has joined service as a person 

with disability and had not acquired it. The Disability 

Act does not give any concession in the standard of 

efficiency required from a disabled Government servant. 

Order of premature retirement is not an order of 

punishment. We are unable to accept the contention of 

the Applicant in this regard. 

16. 	The reliefs sought by the Applicant in para 

9(A), (B), (D), (E) & (F) cannot be granted to him. As 

regards relief sought in para 9(C), the Applicant has 

claimed that the Commissioner has given judgment dated 

17.8.2013 to grant certain reliefs to the Applicant and 

the Respondent nos 1, 3 865 have not challenged the said 

order. As such, the Applicant is entitled to get reliefs as 
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per order dated 17.8.2013 issued by the Commissioner, 

which means grant of deemed date of promotion as Head 

Clerk from 17.8.2004 and all arrears of pay from that 

date. This order of the Commissioner is on pages 150- 

156 of the Paper Book and reads:- 

"4) 	TI"' ROOC-04 A not R099-9R zit coirtIcItMra di 	el 3T-dramu 

311211 4 TM R 09R -9 	coteltaitata 01)1.14e1 3164TFTMI 3114M Z1F, 

augz Tiz-A R.RR .99.RO9R 	 311b11M4 4rZt3 NRIM Ti4U1I'V 51-40t 

NR :m ztl 	 RA&.-tt 	ait 	t1c1, 	3t 41z 

matt gap ?ACM tt-'41-14)(Thic 1-4.141■51C( 	39151JA 2?(a n~ 	X91 

1-71(sllatct 4131121511t-cilt,tot V40-licbtlitekat 	fackiitelt 3M 0)1400 wadi." 

The Applicant was promoted as Head Clerk by order 

dated 29.8.2013. Hon'ble High Court in the judgment 

dated 20.10.2015 in Writ Petition no. 9125 of 2014 has 

analyzed the power of Commissioner, appointed under 

Section 60 of the Disabilities Act. It is held by Hon'ble 

High Court that:- 

"9. On plain reading of Section 62, the power 

"conferred thereunder is without prejudice to power 

under Section 61. The power is to deal with the 

complaints with respect to the matters relating to 

clauses (a) and (b) thereof and to take up the 

matters with Appropriate Authorities. There is no 

power conferred by Section 62 on the Commissioner 

to issue directions to the Appropriate Authorities 
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after making an adjudication. Clause (a) is attracted 

when rights of a person with disabilities which are 

conferred by the Disabilities Act are infringed. Even 

if the Commissioner after looking into a complaint 

finds that there is deprivation of rights of person 

with disabilities which are conferred by the 

Disabilities Act or any other statutory provision, he 

cannot take up the matter with the Appropriate 

Authorities." 

17. 	The order of the Respondent no. 3 dated 

17.8.2013 has to be held as without any legal authority 

as Hon'ble High Court has held that the Commissioner 

has no jurisdiction to adjudicate in service matters. At 

the most, he can take up the matter with the Appropriate 

Authority. The Applicant was promoted as Head Clerk by 

order dated 29.8.2013 (page 178 of the Paper Book) by 

the Respondent no. 5, pursuant to the order dated 

17.8.2013 issued by the Respondent no. 3. The order 

dated 17.8.2013 did not mention that the Applicant was 

eligible to get deemed date of promotion from 17.8.2004 

in the post of Head Clerk. We are not inclined to grant 

this relief to the Applicant, as no legal order has been 

passed in his favour, and on the basis of material on 

record, we are unable to conclude that he was eligible to 

get promotion to the post of Head Clerk, that too froth 

17.8.2004. The relief in this clause 9(C) cannot be 

granted to the Applicant. 
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18. 	Having regard to the aforesaid facts and 

circumstances of the case, this Original Application is 

dismissed with no order as to costs. 

5 A) ------ 

(Ratliv Aiitrwal) 	 (A.H 

Vice-Chairman 	 Chairma 

Date : 08.06.2017 
Place : Mumbai 
Dictation taken by : A.K Nair 
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